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PROCEEDI NGS
1:02 p.m

PRESI DI NG MEMBER KEESE: Wl cone,
everybody. [|'Il call this hearing to order; a
hearing of a Conmittee of the California Energy
Commi ssi on on the El Segundo Mbderni zation
proj ect.

I"'mBill Keese, Chairman of the Energy
Commi ssi on, and assum ng the role of Chairman of
this Committee with the retirenent of Conmi ssioner
Pernell. On ny right is Garret Shean, our Hearing
O ficer who will be conducting the bulk of the
hearing. To ny left is Scott Tomashefsky, ny
Advi sor, and Ri ck Bucki ngham nmy Advi sor

As we get started here can we have the
parties please identify thenmsel ves? Applicant.

MR. McKINSEY: M nanme is John MKinsey,
counsel for the applicant El Segundo Power |1,
LLC. We've got several people here, but let ne
just introduce a few people that might end up
speaki ng. Ron Cabe is here; and also present is
David Ll oyd and Ti m Hem g.

PRESI DI NG MEMBER KEESE: Thank you.
Staff.

MR. ABELSON: Thank you, Conmi ssioner
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Keese. My nane is David Abelson; | amthe
attorney representing the Energy Commi ssion Staff
inthis matter. W also have several people
participating in today's hearing, but the ones who
are likely to speak include Terry O Brien, Deputy
Di vi sion Chief of the Siting Division;, Janes
Reede, who is the Project Manager for the E
Segundo case, and |I'll have some words to say, as
wel | .

PRESI DI NG MEMBER KEESE: Thank you. Do
we have any intervenors at this time? Wuld you
cone forward to a m ke? There's one on the podium
over here. Ildentify yourself for the record,
pl ease.

MR. GARRY: |'m Paul Garry with the City
of El Segundo.

PRESI DI NG MEMBER KEESE: Thank you.

DR. GOLD: |I'mDr. Mark Gold, Executive
Director of Heal The Bay; |'m also representing
t he Santa Moni ca Baykeeper

MR. NI CKELSON: Richard Nickelson; I'ma
resi dent of Manhattan Beach

MR, CRIPE: Lyle Cripe, resident of
Manhat t an Beach.

DR. REEDE: Excuse ne, Conm ssioner
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Keese, both of those |ast gentlenen are
i ntervenors.

PRESI DI NG MEMBER KEESE: Thank you. Any
ot her intervenors?

MR. CARR: |'mnot sure whether |I'm an
i ntervenor or what, but | would like to speak
| ater.

PRESI DI NG MEMBER KEESE: Yes. Everybody
will get an opportunity to speak here.

MR. CARR: Floyd Carr.

PRESI DI NG MEMBER KEESE: And you're
wel come to introduce yourself for the record

MR CARR: |I'mFloyd Carr; I'ma
resident of the City of El Segundo.

PRESI DI NG MEMBER KEESE: Thank you,
Fl oyd.

M5. DUNCAN:. |1'm Hel en Duncan; |I'mthe
Executive Director of the Manhattan Beach Chanber
of Conmmerce

PRESI DI NG MEMBER KEESE: Thank you.

DR. SHUMAN: Dr. Craig Shuman; I'ma
Staff Scientist with Heal The Bay.

MR, EHRLER: Good afternoon; my nane's
Dan Ehrler; I'mthe Executive Director with the E

Segundo Chanber of Commerce.
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PRESI DI NG MEMBER KEESE: Thank you.

MS. JESTER  Good afternoon; Laurie
Jester, intervenor, City of Manhattan Beach

MR. McDOWELL: Good afternoon, M.
Chairman. Kelly MDowel |, ElI Segundo City
Council, and I'Il have a few remarks at the
appropriate tinme, thank you.

PRESI DI NG MEMBER KEESE: Thank you. Do
we have anybody, and | would imagi ne that covers
nost of the City and other governnenta
jurisdiction, represented in the audience?
Anybody el se?

On t he phone here?

PRESI DI NG MEMBER KEESE: One second,
pl ease. W'Il|l get to you in one second.

MR. TETTEMER: Thank you. My name is
Mark Tettener; |I'mw th West Basin Minicipal Wter
District.

PRESI DI NG MEMBER KEESE: Thank you.

MR. TETTEMER:  Thank you.

PRESI DI NG MEMBER KEESE: Ckay, now on
t he phone.

MR. LUSTER: Tom Luster with the Coasta
Conmi ssi on.

PRESI DI NG MEMBER KEESE: Thank you.
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Anyone el se on the phone?

M5. ICHIEN: Arlene Ichien fromthe
Ener gy Commi ssi on.

PRESI DI NG MEMBER KEESE: Wl cone,

Arl ene.

Okay, before we get started, M.
McDowel |, speaki ng on behal f of the City, or
yoursel f, whatever the case may be.

COUNCI LMAN McDOVELL: Thank you, M.
Chai rman. Good afternoon to you, staff, welcone
to El Segundo. M nane's Kelly MDowell; |I'ma
Menber of the El Segundo City Counci l

Qur City has watched this proceedi ng
with a great deal of interest, and has presented
nunmer ous comments and partici pated extensively in
t he workshops that have been held during the
siting process.

And at the conclusion of the hearing
phase of the process the City of El Segundo
provided a letter of support of the repowering
project in favor of the applicant. And |I've heard
general support for the project fromcitizens in
my comrunity and business | eaders, as well

Repl aci ng the worn out, older units at

the plant with cleaner, nore efficient gas
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turbines will help assure reliable electricity for
this community and the region and will provide
i nportant environnental benefits.

Switching frompotable water to
reclaimed water for cooling will benefit water
resources in the community, as well

A concern has been expressed by sone
i ndi viduals regardi ng potential air quality
i mpacts fromthe repower project. W understand
that the draft Presiding Menber's Proposed
Deci sion of the Commi ssion addresses air quality
issues in great detail. And | know that the South
Coast Air Quality Managenent District has approved
inits final determ nation of conpliance,
reviewi ng and approving the air em ssions features
of the repower project, and that the draft
proposed deci sion incorporates the significant
features of that docunent.

Contrary to sonme comments nade within
the local community the repowering project, while
produci ng nore electricity, is not expected to
i ncrease particulate natter em ssions over
historic levels. And through the use of state-of-
the-art em ssions controls, will substantially

decrease snog precursor em ssions historically
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associated with this power plant.

The peopl e associated with the E
Segundo Power Pl ant have been good corporate
nei ghbors in our City. They've been active in the
community prograns. Last year they earned the
Comunity Betternent Award fromthe Chanber of
Commerce; and they were al so acknow edged by | oca
officials fromthroughout the area.

Addi tional |andscaping for the plant and
enhancenents to the existing bike path, which were
recommended by the Conmmi ssion, will further
benefit the comunity, and the community of
Manhatt an Beach, as wel |

Repowering the existing plant wi sely
utilizes existing infrastructure and will continue
to provide a very inportant revenue source to ny
City in the formof utility user tax revenues for
use of natural gas, which is a clean fuel

We appreciate the opportunity to provide
coments today supporting the Presiding Member's
Proposed Deci sion, and | thank you.

PRESI DI NG MEMBER KEESE: Thank you very
nmuch.

MR. PERKINS: Pardon ne. | understand

we were asked to introduce ourselves if we're
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present and parties. |'m Bob Perkins; | am an
i ntervenor and | am present.

PRESI DI NG MEMBER KEESE: Thank you. M.
Monasmth. We al so have present here our Public
Advi ser for the Energy Conmi ssion available to
assi st anybody who'd like to participate in this
proceedi ng. M ke Mnasnith, who has just stepped
in fromoutside where he will have blue cards if

any of you would like to indicate that you'd |ike

to testify or nake coments later. It helps us a
great deal if you'll fill out these cards and
submt them And then we will know what our

agenda is going to be. So, M. Mnasmith has
those cards avail abl e.

M. Shean, would you please indicate
what the purposes of our hearing are and what we
will be going forward with today.

HEARI NG OFFI CER SHEAN: Thank you, M.
Chai rman. The purpose of today's hearing is to
take comments on the Presiding Menber's Proposed
Deci sion. That proposed decision is subject to
the 30-day public conment period which will end on
March 1st.

I just want to indicate that what has

happened so far is the Commttee requested the
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parties to the proceedi ngs provide us sone witten
comments in advance of today's hearing so that we
could get a general idea of the positions of the
parties and what they wi sh to address the

Conmmi ssi on on, and what specific either problens
that they saw with the proposed decision, or any
of its content.

So | want to enphasize that the public
comment period, even for the intervenors and
parties, is open until March 1st, at which tine
any party should have his or her or its fina
comments in to the Commttee.

What we proposed to do today, | think,
is to go through, party-by-party, the genera
coments without repeating in detail what's been
submitted in witing, but perhaps enphasizing the
one or two points that are the nost inportant to
that party. And then we'll have any respondi ng
conments to -- statenents or comrents by that
party. And probably some questions fromthe
Committee.

| just want to indicate that one of the
things that had occurred here in the preparation
of the PMPD is that we were using electronic files

for the conditions of certification that we
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believed to be up to date. Apparently they were
not, and there are sone issues that the parties
have with regard to whether or not the conditions
that are enunerated in the proposed decision
represent the last of the agreed-to version of
t hat conditi on.

The applicant has, as part of its
comrents, subnitted a table which we just fee
m ght be convenient to begin, as a beginning
point, to work from because it lists all the
conditions that are in the proposed decision

And what | have done is to basically
suppl enent that table with a statenent of whether
or not sone other party has a proposed change to
any particular condition. So |I ought to indicate
at this particular point that what we have are
sone staff suggested changes, sone changes
suggested by the City of El Segundo, and the City
of Manhattan Beach. And if there's anything
further, we'll just ask any particular party to
t he proceedi ngs who has a matter related to any
particular condition to identify the condition and
any suggested change.

So, unless there's anything further in a

housekeepi ng nature that we need to discuss, we're
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prepared to |launch now with a brief recap, if you
will, or an enphasis on the nost inportant points
of the witten comments of the parties which have
been submitted to date.

What we' Il do as soon as the applicant's
counsel is ready we'll go with the applicant.

MR. McKINSEY: Thank you very much, M.
Shean. |[|'ve been advised there's a couple other
public agency nenbers that may not be able to stay
here very | ong and wanted an opportunity to
coment. | think Mark Tettemer from West Basin
and there may be another individual, | don't know.
The Chanmber of Commerce of Manhattan Beach and the
Chanber of Commerce of El Segundo.

So, I'mjust asking if you'd prefer to
accommpodate themor --

HEARI NG OFFI CER SHEAN: All right, if
that will take care of doing sone people who would
not otherwi se be standing by, why don't we attenpt
to do that with sone dispatch then

So, yes, we have the representative from
West Basin. Wiy don't you cone forward, sir, and
t hen the Chanber of Conmerce.

MR. TETTEMER: Cood afternoon and thank

you for the consideration. Again, my name is Mark
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Tettemer; I'mw th West Basin Minicipal Water
District. And want to just provide a very brief
update in terns of a couple of the itens regarding
the use of recycled water

First of all, the facility has, for nany
years, used recycled water for its | andscape
irrigation and for that we're appreciative. West
Basin is trying to continually grow its program
and so we always |like to speak in support of
custoners who do use recycl ed water

Furthernore, in the application it does
tal k about the applicant and West Basin | ooking to
use recycled water for their boiler needs, and
just wanted to share with the Conmi ssion that we
are actively in dialogue with themto find out
what their water quality needs are relative to our
recycled water, and what inprovenents will be
needed for recycled water. But we just wanted to
share that we are actively discussing that with
the applicant.

And finally, wanted to recognize them
for their help in our ocean desalination effort.
The Conmi ssion may know, there's a small pil ot
facility there at the applicant's property, used

for a pilot facility that we have to test the
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viability of desalination. So we wanted to
recogni ze them and thank them for their support of
our desalination effort.

And with that 1'd be happy to answer any
guesti ons.

HEARI NG OFFI CER SHEAN:. Thank you very
much.

MR, TETTEMER: Thank you.

HEARI NG OFFI CER SHEAN: We appreci ate
it. Okay, we have the Chanmber of Comrerce? Yes.

M5. DUNCAN: Thank you. [|'m Hel en
Duncan, Manhattan Beach Chanmber of Commerce. |
want to express how nmuch the Chanber and our
comunity appreciates all that El Segundo Power
does for us. They're a very good nei ghbor

And |'ve talked with many people in our
north end, which is right next to the power plant.
They are all for having this go ahead.

Not only has the El Segundo Power been
good to us at the Chamber, but also to our ed
foundati on and to our schools. They're a very
good neighbor and | think it's very inportant that
we keep themin our community and have things go
forward.

So, thank you for hearing me, and

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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appreciate it.

HEARI NG OFFI CER SHEAN: Thank you, Ms.
Duncan. Yes, sir.

MR, EHRLER: Hello, again. [|'m Dan
Ehrler, Executive Director with the El Segundo
Chanber of Commrerce. And in respect to your
earlier request about not being repetitive | just
woul d only want to reiterate what has been said
both by Council Menber McDowell and Helen from
Manhat t an Beach.

The EI Segundo Chanber was very proud to
present the Community Betternent Awards that
Counci | man McDowel | tal ked about. And it's for
very good reasons that you've heard about, and
woul d just again reiterate, not only has E
Segundo Power been a contributor to the comunity
in countless hours of the people that work with
that conmpany, but as well with its resources to
make real inprovenent in the quality of life for
us here that has been very very significant.

We are in conplete support of the
repowering project and we hope that your
consideration will, as well, agree with our
support. Thank you very rmuch.

HEARI NG OFFI CER SHEAN: Thank you very
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much. Appreciate your brevity of conments from
everyone here as we get this neeting underway.

All right. Wth that, perhaps we can go
to the applicant and -- you got another one?

MR, McKI NSEY: Yes, sonebody wants to
come forward -- apparently a nmenber of the public
that just wanted to conmment and | eave.

HEARI NG OFFI CER SHEAN: Al'l right.

MR, CARR: Didn't know the right time to
do it, sir. M. Chairman and Menbers of the
Commi ssion, nmy name's Floyd Carr. | am 82-year
resi dent of EI Segundo. | was born up on Shel don
Street. And we |ive now on the south end of
Hillcrest Street, which is about as close as you
can get to Scattergood and still be in El Segundo.

Talking to ny wife before | cane down
here. W, you know, are close to two power
pl ants, Scattergood and the EIl Segundo. And in
all the 50 years we've lived up there we haven't
really had a problem

We feel that this repowering of the
pl ant makes so nuch sense that it's a shane that
it takes so long to get it done. W read in the
paper just the other day where they're closing a

power plant, | think in Bakersfield or somewhere,
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and there was a notice --

PRESI DI NG MEMBER KEESE: An o0i

refinery.

MR CARR -- |I'msorry?

PRESI DI NG MEMBER KEESE: It's an oi
refinery.

MR. CARR:  Well, | read sonething about
a power plant. It said in the paper, in The L.A

Tinmes, that it could cause blackouts this sumrer
if that plant goes down.

So | just wanted to add ny -- | think I
speak for nost of the people on my street up
there, and we're about as close as you can get.

Thank you for your tine.

PRESI DI NG MEMBER KEESE: Thank you.

HEARI NG OFFI CER SHEAN: Thank you, M.

PRESI DI NG MEMBER KEESE: Anybody el se
who's got a pressing tine concern before they hear
t he debate?

HEARI NG OFFI CER SHEAN: Ckay.

PRESI DI NG MEMBER KEESE: One nore, one

M5. CRIPE: |I'mElsie Cripe and | |ive

on 45th Street, 4421 Ocean Drive. I'mtotally
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agai nst your plans as of now. There are tests
that were supposed to be made, bi ol ogical, that
were not made. You've been there 50 years. |
think it's wonderful that El Segundo | oves you,
because they've been polluted now for 50 years.
You' ve polluted our water; you've polluted our
air. And it seens that the em ssions are going to
be worse.

We have spent over three years -- [|'l]|
make this brief -- discussing it. There are a |ot
of things that are |eft undone.

Thank you.

PRESI DI NG MEMBER KEESE: Thank you.
Okay.

MR, McKINSEY: Thank you for
accomodat i ng those individuals.

I"mnot too sure how we should quite go
about the coments. One thing | can kind of
suggest, one thing | can acconplish is to just
ki nd of go through our coments. | don't really
want to reiterate what we've al ready said, so
what | think | mght do is indicate, based on the
ot her comments we've seen, where we agree with
ot her proposed changes. And al so, perhaps,

reiterate a couple of things that weren't said
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that well. But I'mthinking it mght turn into a
di al ogue about proposed change, but as you
i ndi cated, kind of like to just present so | can
start off that way.

HEARI NG OFFI CER SHEAN: And | think what
we're going to end up doing is each party that,
so, for exanple, the staff that has proposed sone
change to the condition, we probably want that
party to be the lead on getting it out. And then
response fromyou or any other party. So | think
you had a coupl e of suggested changes to the

conditions, if you just want to explain what those

are.
MR. McKINSEY:  Sure.
HEARI NG OFFI CER SHEAN:. And for the
staff we'll do the same. And for the Cities we'l

do the same. And | think that will acconplish
what we want with respect to conditions.

And if there's sonething further you
wanted to say, that would be fine.

MR. McKINSEY: Let ne begin, | think our
comments were fairly brief and to the point, and
that we found the Presiding Menber's Proposed
Deci sion to be acceptable and sound, and a project

that we're very excited to build.
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VWere we made comments we were either
maki ng comments that were necessary, we felt,
often to reflect what the parties had agreed upon
And in a couple of cases, an actual new proposed
change to the conditions.

And the primary condition where we
expressed some concern over probably the only rea
particul ar issue we had with the Presiding
Menber's Proposed Decision is Bio-2, which
requires an aquatic filter barrier type study to
be perforned.

And our comments, | think, explain it
pretty well. Let ne sunmarize it very briefly.

As | understand the intent of the condition, and
it's pretty much what we'd intended when we
proposed a different version of it a year ago, was
to try to work with the Water Board so that the
resultant study woul d enable the installation
shoul d the Water Board find it sonething they
wanted to order as installation of an aquatic
filter barrier at the inlet structure.

O course the trenendous benefit of such
a technology which is in use in other settings in
the United States and proving to be very effective

is that it can cone close to elimnating
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entrai nnent, which has been really the one issue
that's been contended anong the parties in this
pr oceedi ng.

There are, however, issues with whether
or not it's feasible in a setting such as this in
an open ocean bay environnent. And thus the
study's purpose is to determ ne whether there is
really a true feasibility. And we've got sone
i ndications that it's quite probably feasible and
should it be installed. It would be a pretty
i ncredi bl e acconpl i shnent because it may open the
door for use of this technology at that point in
many other very simlar open-ocean settings. So
we had proposed to conduct a study.

Qur concerns with the condition were
primarily on the procedural side in ternms of
meki ng sure that it's set up so that we're able to
do it in the way in which the Water Board ends up
having us do it and incorporates it into what wll
probably nost likely be our next NPDES pernitting
cycle which would involve the new regul ati ons.

And which are probably going to be involved in
finding ways to reduce entrainment in terns of how
it's being mandated in the new regul ations.

And thus we wanted to nmake sure that the
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study wasn't sonething that we did just for the
Ener gy Conmmi ssion, but al so sonething that the
Water Board would be able to work with. And as |
understood, that was your intent. So our changes
in terms of the | anguage are focused solely on
maki ng sure that the Water Board is able to nake
full use of the study and be able to order it to
be installed without having to conduct some ot her
separate study or proceeding.

|"ve read all the comments fromall the
other parties and primarily they were on bi ol ogy,
but staff also prepared a significant nunber of
conments on other conditions. And several other
parti es made conments on conditi ons.

And fundamentally | think that nost the
record and the decision of the Committee speaks
for itself. And we don't feel a need to try to
reiterate things that have been said for the | ast
few years unless there's a particular thing you'd
like to hear from

Now, you did indicate there were five
guestions you wanted us to talk about in ternms of
flow cap calculations. And | think probably the
one thing you can sunmarize nore than anything

el se that we would be particularly useful in

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22
di scussing is the effect of the flow cap on
electricity production, and the ability of the
power plant to neet the demands for electricity in
the market. Additionally, the general effect of
lowering flow cap further and the effects that
t hat woul d have

A lot of this we presented a year ago
when we proposed flow cap, and also in the
evidentiary record, along the lines that the flow
cap was a pretty tough thing for us to cone up
with. And we found it hard to swallow, "Il put
it that way, and then taking on a constraint on
the EI Segundo Generating Station to generate
electricity.

W were driven to do that for two
reasons. One was an attenpt to find a way to
bridge the difference of opinion over whether or
not this project is capable of having any kind of
i rpacts and/ or whether those inpacts could be
sonmething that would require mtigation in a way
in which we could propose enhancenent that woul d
al so provide and address and elim nate those
concerns even if you took themat their face
val ue.

So we proposed a flow cap. And we found
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that in doing so as we worked through the
nmet hodol ogy it worked like this. Wen we build
the new facility we'll have a cap of 139 billion
gal l ons per year and we can think of that as a big
bucket of water.

And out of the 139 billion gallons per
year we assume that the new facility would then
run its cooling systemat 100 percent. That's the
only way we could nodel it for assunptions.

The math is pretty easy because there's
365 days in a year and the cooling systemis nore
or |less about 200 million gallons per day. And
thus all you really have to do is multiply by two
and you end up with 70 billion gallons com ng out
of that 139 billion gallon bucket that we would
want to allocate to the cooling system nunber
one's applying the new facility. That |eaves us
about 69 billion gallons left in the bucket for
Units 3 and 4, the other cooling system

The next thing we would take out of the
bucket is the | owest operating |evels of that
cooling system So even when those ol der units
are not operating there's going to be a mninmm
flow. And at an absolute mininumit's 100 million

gallons just to nmaintain the system cl ean, and
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also to provide the dilution for the sanitary
waste to go through that outfall

Now, one advantage of this project is
we're elimnating all sanitary waste di scharge
fromthe project into the ocean as it currently
goes, and it's going to go through cross-connected
to the City of Manhattan Beach. But neverthel ess
we would still have to run the systemin order to
maintain it clean.

So that's, one punp is 100 mllion
gallons a day, so it's another pretty easy nunber.
There's 365 days a year. And so that 365 becones
about 36.5, we can just call it 36 billion
gallons. So we've got 70 billion gallons that we
woul d al l ocate to the new units; another 36 to
mai ntai n the cooling system year-round.

That | eaves us, if you do the 70 plus
the 36, 106, about 33 billion gallons left in the
bucket to use for cooling when we want to operate
Units 3 and 4.

PRESI DI NG MEMBER KEESE: But you would
use sonme part of that flow for cooling, also?

MR, McKINSEY: Correct. W' ve already
got this 100 mllion gallons per day flow going to

the system So we don't have to add 400, we have
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to add 300 nore to bring it up to its 400 mllion
gal l ons fl ow.

PRESI DI NG MEMBER KEESE: (kay.

MR, McKINSEY: Units 3 and 4 are uni que
in several ways. They're a technology in an era
when it's kind of no | onger being used, and a | ot
of its vintage are being retired during this era.
One of the advantages they have is that they're
able to idle at | ow powers and respond quickly to
mar ket demand. So they're able to basically
operate, and when they're conmanded during peak
hours for high power levels they respond.

One of the di sadvantages of them
however, is they don't really operate |ike
shut down, you can't fire themup |ike a gas
turbine, they have to idle. And that neans that
the cooling systens, essentially whenever the
systenm s operating it's operating at its 400
mllion gallons. So even though the plants m ght
not be producing electricity at higher power
| evel s, the cooling systemis functioning.

So we pretty nmuch have to assune that
for every day we want to operate Units 3 and 4,
that's 400 million gallons or .4 billion out of

that 36.5 billion gallons left. That's close to
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half. |If you do a few other inefficiencies, you
pretty much can say that with the 139 billion gap
we get about double that 33 billion gallons or 66
days of operation of Units 3 and 4. W won't get
100 percent power because they nmamy not be --
they're obviously in the future and with the new
facility they're going to be nuch nore peakers.

So we get on the order of about 70 out of the
year, or somewhere maybe around one to two nonths,
maybe three nont hs of use.

One of the other complicating factors in
the flowcap is that it's not a regenerating
thing; it's |ooked at on an annual term neaning
that as we use the water we're going to be
t hi nking towards the end of the year. And
obviously we anticipate the nost |ikely nonths
that we would run Units 3 and 4 would be during
sumrer nmont hs when demand i s higher and they're
profitable.

However, there's also sonetines odd
months in the year. So one of the things we kind
of assuned was should Units 3 and 4 be requested
|ater towards the end of a year there's a good
chance they wouldn't be able to run. There's no

way we woul d know, say they're requested in
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Sept enber or October or Novenber and we nmmy have
used up enough water that all the water we had
left is being allocated to insure the new, nore
efficient units run for the rest of the year

So, one clear inplication of the flow
cap is that Units 3 and 4 will be constrained in
how much they can operate and may not be able to
operate in the later nonths of the year if they

were demanded in those |ater nonths. W

27

antici pated them bei ng avail abl e duri ng the sumer

peaki ng mont hs.

Lowering the flow cap further, not

particularly speaking in terns of whatever reason

you nmay have to do that, just in ternms of its

ef fect neans that you're taking out of that 33

billion gallons left. So going to 126 takes away
7 billion gallons from-- or excuse nme, 10 billion
gallons -- 13 billion balloons, and that's kind of

equi val ent of a nonth of operation of Unit 3 and

4. It also neans that the amount getting left is

getting smaller and it can constrain themto the

poi nt where, you know, the capacity factors get

lower. And that can affect the profitability.
We didn't propose this flow cap

nonchal antly. W looked at it carefully a year
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ago, a year and a half ago when we said, hey, this
is a way to bridge the gap. And we worked with
the nunbers and we said, well, we can kind of
squeeze it in.

So it means that the 100 woul d be
absolutely inpossible; Units 3 and 4 can't
operate. We would go over the 100 million gallons
per year just idling the system 126 neans
they're even nore constrained and that's very
pai nful and nore potential issues.

There's sonething el se that shoul d be
said am dst this, and that is that another reason
we were confortable with this idea is that we know
there's a chance in the future of changes at the
facility. The now inm nently pending regul ations
that should be released at anytime, they' ve been
signed, for existing facilities under the Clean
Water Act are coming out. And they're going to
require -- we know pretty much exactly what they
say, though they're not formally published yet --
they're going to require that we not only conduct
a study, but they have pretty nmuch a plan to
require across-the-board reductions in
entrai nnent.

And so regardl ess of what those inpacts,
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they're not only based on inpacts, they're based
on sone cal cul ations, they allow other nethods of
reduci ng i mpacts. And so reducing entrainnent.

Wi ch neans that should the Water Board ultinmately
result in us installing other technology to reduce
entrai nnent, that mght qualify for a reduction in
entrai nnent. There's a good chance we woul d
neverthel ess want to include reducing flows as a
way of doing that.

And so we kind of realize that the
bi gger picture is that the entrai nment and the
flow of dynamics at the facility are going to
change in the future, and di scount kind of sets us
up for that. And the condition, itself,
accommodates the idea of it, depending on what the
Wat er Board orders, we end up back here
expl aining, well, here's how the Water Board
finally sorted it out. And we'd |like to bring the
CEC pernmit now into coordination with that. And
t he conditi on accommpdates that.

PRESI DI NG MEMBER KEESE: Let ne just
mention that | think that's what we're going to
have to -- | hope that we do focus on this as we
go on because there is an inter-relationship here

that we have to | ook at between the different,

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30
what the different parties have asked for.

DR. REEDE: Sonebody just joined.

PRESI DI NG MEMBER KEESE: Did somebody
join us? As long as we did have a little
i nterference over the phone here, | would ask
Arl ene and Tom sonebody evidently is picking up
sonmet hi ng on your desk every once in awhile and
we're getting quite a bit of interference here
intermttently. So if you could try to avoid
that, that would be great.

The volune is directly related, in your
approach, to the anount of entrainment and
i mpi ngenent ?

MR. McKINSEY:  Yes, --

PRESI DI NG MEMBER KEESE: So if there is
no entrainnent and i npi ngenent there should be,
you woul d argue there should be no vol une
constraint? | mean, help ne out.

MR. McKI NSEY: Yeah, the general rule,
you can say, is that inpingenment and entrai nnment
is a function of flow And so it's not
necessarily literally proportional and flows at
di fferent depths and hei ghts can have different
ef fects, and other things can change. But flowis

ki nd of considered equival ent vol une.
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So the | ess water you run through the
systemthe |l ess larval types that you entrain and
the less adult fish that you inmpinge. And so
reducing flow reduces that. |If you had zero flow
you' ve got zero entrai nnent and i npi ngenent.

PRESI DI NG MEMBER KEESE: (kay, and to
the extent that we or some other entity provides
for reduced entrai nment and reduced i npi ngenment,
you woul d be pleased to see additional flow?

MR. McKINSEY: Correct. In other words,
for instance other technology allows us to reduce
entrai nnent, then our concerns over how you reduce
fl ow change. If, for instance, --

PRESI DI NG MEMBER KEESE: Well, others
concerns. You're not --

MR. McKINSEY: Well, our concerns
change. And nmany others, as well. The idea
bei ng, for instance, aquatic filter barrier
technology is installed and works, and I'Il be the
first to say that there are parties out there that
still question it. And in the new setting they
woul d be very tough on wanting to nmake sure that
it worked and really elimnated or greatly reduced
entrai nnent. W never say it elimnates it.

But the idea being that it can reduce it
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on the order of 90-plus percent in an idea
efficiency. And that's an equival ent of reducing
flow by 90 percent, which nmeans really the power
of technol ogies, there's sone other ones |'ve just
heard that are apparently in the new regul ations,
a traveling screen-type systemthat has a finer
mesh that they're suggesting is another potentia
technol ogy. These things have the ability to
allow cooling flows with |ittle or no entrai nnment
and/ or i npi ngenent .

And for our project inpingenent has not
really been an issue. W have the best avail able
control technology in place that is very
effectively taking care of inpingenent.

But for entrai nnent purposes that allows
you to no | onger be concerned about that part of
the flow equation. There's still a thermal side
in the nodeling and the work we do to nake sure
that the heat discharge com ng out of the plant
doesn't injure. But these kind of technol ogies
allow you to elimnate your concerns over flow.

There's one other comrent | wanted to
i ndicate since we're on this topic and kind of
tal ki ng about buckets of water and effects. A

nonthly cap is an even tougher itemfor us to
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stomach in terns of our ability to operate the
facility.

From our perspective, and it's been our
position throughout, we've got a permtted
operating systemthat has been repeatedly found,
and is still allowed to operate. If we just talk
about intake system nunber one, it supplies 1 and
2, and would supply the new facility, about 200
mllion gallons a day, 208 to be exact. And
that's a safe and all owed flow | evel.

So what we've done is, in an effect to
enhance, we went out, we said well, what if we put
an annual limt, since generally speaking we can
say flow is proportional to entrainnent, then
let's put an annual linmt which allows us to then
still be able to operate the plant at the cooling
|l evel s we need. For the existing facilities
that's 208 and 400 in the other cooling system

And what we're really doing is we're
banki ng. On the days when we're not flowi ng at 200
and 400 in those systens, we're having water we
can use at another point. And ultimately, the cap
is at, | think it was 39 percent reduction, 37,
from our maxi mum allowable flows. And that was a

pretty substantial reduction.
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But when we get into a nonthly limt we
got a lot nore nervous because you said, well
now, you know, our bucket that we can kind of --
we have is smaller, and we can only bank within
the days of that nmonth. So if we don't run the
first ten days of the nonth we've got nore for the
ot her 20 days.

But the staff and a few other parties
have indicated that flow caps needed to be on a
nmont hl y basi s.

We of fered up as another conpronise idea
to say well, then, let's constrain flows during
three nonths which one, do have a significantly
| arger popul ation of [arval abundance during those
nont hs. Because those nonths are nore |ikely than
any other nonth to be | ow demand nont hs. Meani ng
Units 3 and 4, the new units woul d be the [|east
i kely demanded, though they still could be.

And so we also offered those three
months. And those are in the decision for three
nmont hly nunbers.

There's a good probability that those
nmont hl y nunbers woul d pretty much elimnate 3 and
4 operating in those nonths. And that kind of --

the only reason we were able to accept that is in
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the big picture that will probably not affect the
overall ability to nmaintain the operation

The idea that applying that same type of
formula to all the nonths out of the year nmkes
the whol e idea un-viable and elim nates our
ability to do that.

Now we woul d say really the nore likely
monthly limt to use is you nultiply the max
al l omabl e, which is the permtted flow volunmes in
that system and those won't change as a result of
this project, you nultiple those by the nunber of
days in the nonth. And that's your flow And, of
course, that isn't really a flowlimt.

The point being that in one sense we've
already got a daily Iimt in place. That's been
in place and will continue to be in place. The
flow cap is putting a different type of limt,
because it's a different timefrane, on the yearly
level. And the idea of capping in the nonths is
really an interesting though, but in a way you're
ki nd of just coming down the mddle. You' ve got a
daily limt; you've got an annual limt; and now
you're tal king about trying to put limts in the
m ddl e of those tinme periods --

PRESI DI NG MEMBER KEESE: And putting
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words in your nmouth, again, you would argue that
if you're going to reduce entrai nment and
i mpi ngenment overall, then the daily shouldn't be
as operative?

MR, McKINSEY: No, the -- yeah, | nean
obviously if we want to be able to say that given
this is an existing | evel of entrainnment and an
existing allowed entrai nment, the maxi num
entrai nnent we're allowed to cause is the
equi val ent of running both systens at full flows
365 days a year.

And so we said let's reduce fromthat
perspective by saying we'll take on a constraint
of a |l ower maxi num allowed. So the effect of this
project is to put in place a cap that reduces the
maxi mum flows allowed in the facility.

We picked the nunber based on an idea of
one, sonething we could accept; and two, that
woul d ook at it in terms of recent flow |evels.
The idea being that if you agreed, and we don't
agree with the position, that the inpacts of this
structure are within the scope of this project and
are significant. Thus need to be mtigated. |If
you can now say that even if you accepted that

argunent flows have not increased.
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Then - -

UNI DENTI FI ED SPEAKER: No, I'm --

MR. McKINSEY: If you're able to say
that then you're able to actually say that there
is no increase, even under that argunent. And
t hus there cannot be a CEQA issue; there can't be
an inpact issue being caused by the project. Even
using that party's own basis for arguing that
t here was one.

And so the nmonthly limts, would be nice
if we could also offer that, is that type of a
thing where you're elinmnating a nonthly |eve
argunent. The problemis we can't. They're very
constraining. And that's what | was getting at
with the nmonths nunmbers. But that's also the idea
behind the flow, itself.

PRESI DI NG MEMBER KEESE: What's the
tinmeline for your application for your new NPDES
permt?

MR. McKI NSEY: The existing NPDES
permt, it's a five-year cycle and so this year we
need to submt an application in the fall for a
NPDES permt. Because of the new regul ations
that's probably going to be in the formof an

application, a study and then a conpletion. And
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really it's going to be kind of an issue at first
for the Water Board, and so since the Water
Board's going to have to figure out this schedule,
the guess m ght be that we do the study; and maybe
in the neanwhile we have an interi m NPDES permt
t hat says continue operating while you conplete
t he study.

And then when we get the study results
we propose, or they order one way or another, how
you're going to conmply with the new regul ati ons
i mpl enenti ng technol ogi es.

And a study takes a year of data
collection and on the order of a half a year to
collect. And depending on who's involved it takes
awhile to devel op how you're going to do the
study. So it's a two-year type of undertaking.

So if we started that in the fall then
we're | ooking at the fall of 2006 for the study
bei ng conpl eted and the changes bei ng i npl emrent ed.
And interestingly these obviously conme al ong while
construction is underway. OF course, things can
sl ow down the progress and getting studies
acconplished. And so in an ideal world that's
where we woul d be.

I think | addressed the biol ogy
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guestions. One other coment 1'd |Iike to meke,
and I'mnot sure, we haven't deci ded whether we
want to submit any witten conmments adding to the
record or not, but having read the parties
comments there's one thing | would indicate.

And that is regardless of the big
picture as it's being described by other parties,
the agency that's responsible for permtting the
cooling systemin California is the Regional Water
Board. And they inplenment both state and federa
law. They're a state agency with del egated
federal authority. And they're thus the
responsi bl e agency for permtting and regul ating
the intake system

And the Water Board has allowed the
cool i ng system and has even indeed said that this
project doesn't require a change to the permt.
Thus, this existing permt allows us to continue
to operate cooling systens for the new project.
And thus the one agency that's responsible for
protecting the aquatic ocean environnment here has
said that we have the ability to proceed with this
project in ternms of inpacts.

There are other comments that have been

received by individuals. Oten they' re enpl oyees

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40
of agencies. The only thing that you nmay be able
to describe as being a conment from an agency
woul d be the letters, sonmetinmes called findings,
sonetines called reports by the California Coasta
Commi ssi on.

However, no ot her agency has made any
agency decisions on this project. And, indeed, if
they tried we may have pointed out they didn't
have jurisdiction or authority that would give
them t hat.

As to the Coastal Commi ssion, and | need
to restate this, the Coastal Commi ssion has
participated, at |east an individual fromthe
Coastal Commi ssion, Tom Luster, who is on the
phone, has participated in this proceedi ng, and
nostly by phone, attending a few of the workshops
occasi onal | y.

The Coastal Conmi ssion apparently, and
say apparently for a very inportant reason, voted
at Coastal Comm ssion hearings on sonething that
they called findings. And now, | think, are being
called reports corresponding to the Warren Al qui st
Act section nunber that requires themto submt a
report.

We have not been asked to, nor have we
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partici pated or been aware of any type of schedul e
for those, and so we would say that the Coasta
Commi ssion's statenents are indeed that. They're
statenments that have sonme effect, |ess than that
of a finding under administrative | aw.

And we think that's very inportant to
understand, not just fromthe | egal perspective,
but that we've never had a Coastal Comm ssion
bi ol ogi st give us an opportunity to ask them what
their basis was to have a dial ogue with them

The Energy Commi ssion has provided
actively participating biologists who have al | owed
us to understand their positions and where they
cone from The Coastal Comm ssion has been a one-
si ded production of comments, and a representative
who was not a biologist, but really a provider of
comrents from others apparently at the Coasta
Conmi ssi on.

So we don't think that there is anything
what soever wrong, both legally and factually, with
the degree to which you' ve evaluated the Coasta
Conmi ssion's comments, considered them and | ooki ng
at the evidence that was presented in this record,
i ssued the decision you've issued.

And thus we, as an applicant, who are
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concerns about the conpliance of this project with

the California Coastal Act.

PRESI DI NG MEMBER KEESE: Thank you.
you' ve essentially started to join the issue,
which is, | guess the question would be if the
Water Board -- when the Water Board issues a ne
permit that will be the controlling factor on
wat er use.

MR, McKINSEY: Correct.

PRESI DI NG MEMBER KEESE: And in your
opi ni on cannot be overridden by the Coasta
Commi ssi on?

MR. McKINSEY: Correct. And the
particul ar reason is they're an inplenmenting
federal authority.

PRESI DI NG MEMBER KEESE: And cannot b
overridden by the Energy Commi ssion, either

MR. McKINSEY: Right. The --

PRESI DI NG MEMBER KEESE: Thank you.
the parties, including the Coastal Conmi ssion,
will be asked to conmment on that.

MR. McKINSEY: Let me finish our

condi tions.
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PRESI DI NG MEMBER KEESE: Sure.

MR. McKINSEY: And |I'monly going to
i ndicate a couple of enphasis on a couple of
conditions that we felt -- well, | don't even know
if I need to indicate that. W indicated where we
recommended changes to the conditions. | don't
think very many, if any, of themw Il turn out to
be contenti ous.

Many of them were where we | ooked at the
record and we said, aha, |ooks |ike we got a word
that wasn't what we agreed to here. W certainly
respect the Committee's responsibility to not just
do what the parties agreed to, but to | ook at the
totality of the record and say, here's what we're
ordering --

PRESI DI NG MEMBER KEESE: As M. Shean
i ndi cated, that electronically we were working out
of a docunent that we wi shed we'd had the fina
el ectronic version to be working off of. So, --

MR. McKINSEY: Well, and one of the

i ssues was - -

PRESI DI NG MEMBER KEESE: -- npbst of
those were i nadvertent, and we're going to -- do
you want to -- at what tine are we going to take
t hose up?
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HEARI NG OFFI CER SHEAN: Well, we're sort
of going through them as each party speaks, so
that --

MR, McKINSEY: | would indicate really
one of the things that's been difficult is we
haven't had a single docunent because we were
wor king as a work in progress throughout |ast fal
and through the evidentiary hearings, making
agreenents, agreeing on things. And so there was
never a single place where you could go and say
here's everything.

And even when we thought we'd
acconpl i shed those, we went on to adjust and find
m stakes. And | think the coments that have been
received by us and the other parties are going
to --

PRESI DI NG MEMBER KEESE: Sonebody on the
phone is interrupting our proceeding here. Again.
On cue you did it again.

MR. McKINSEY: And thus we think that
the comrents by the parties show that we're going
to get there in terms of sorting that out.

PRESI DI NG MEMBER KEESE: Okay.

DR. REEDE: |If you're on the phone would

you pl ease put your phone on nute until it's tine
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for you to speak. It would be appreciated by al
those here in the proceeding. Thank you.

MR. McKINSEY: So, with that, | think
that's all we really need to say. | think we can
hear from other parties and obviously -- the only
thing I was asking about this procedure is if you
wanted to do two rounds where the parties can
present their coments and then indicate everyone
el se' s concurrence on those.

HEARI NG OFFI CER SHEAN: Let's just see
how this develops. | think the intention of the
Committee is we're going to take the comrents on
the conditions and attenpt to draft in a fina
set. And that will be published with enough
advance availability to the parties so that
they' Il have a fair idea of what it is that we
beli eve represents the final version based upon
everything we've heard here today.

And shoul d there be the necessity in the
m nd of any particular party to conment further,
that opportunity will be available to them either
to the Coomittee or to the full Conmm ssion

Is that everything, M. MKinsey?

MR. McKINSEY: That's conpl ete.

HEARI NG OFFI CER SHEAN: All right.
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M . Abel son.

MR. ABELSON: Thank you, Officer Shean.
Commi ssi oner Keese, Advisors, O ficer Shean, first
of all 1 want to start off by thanking the
Committee and the Conmi ssioner, in particular, for
affording us this opportunity to present staff's
views with regard to the PMPD.

The way 1'd like to proceed if it's
acceptable to the Comrittee and to Oficer Shean,
is Terry O Brien, the Deputy Division Chief, would
like to present a brief statement representing the
Di vi sion, overall.

| have a nunber of specific comments on
the bi ol ogical resource issue that I'd |like to
sunmari ze for the Conmmittee. And then Dr. Reede,
the Project Manager for this project, has
meti cul ously gone through the conditions of
certification and can tal k about any of those that
you wi sh that don't relate directly to the
bi ol ogi cal resource area.

So, if that's acceptable |I would ask M.
OBrien if he would present his statenent.

MR. O BRIEN. Good afternoon, Chairnan
Keese, Hearing O ficer Shean and Chai rnan Keese's

Advisers. M nane is Terry OBrien; |I'mthe
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Deputy Director of the Energy Conmmi ssion's System
Assessnent and Facilities Division

I would like to nake a few opening
comments on behal f of the Energy Commi ssion Staff
before M. Abel son, as he indicated, and Dr. Reede
provi de staff's specific comments on the Presiding
Menmber' s Proposed Deci sion

First, let nme enphasize that the staff
does not oppose the licensing of the EIl Segundo
project if properly conditioned. W understand
the need for additional sources of generating
capacity and are cogni zant of the benefits of
bui | di ng generation near the | oad source, and the
benefits of replacenents/repowerings at existing
power plants, as opposed to the devel opnment of
greenfield sites.

Qur substantive di sagreenents with the
PVMPD are Iimted to one technical area, biologica
resources. But our disagreenents in this area are
significant. W note that the PMPD has rejected
not only the testinony and reconmendati ons of the
Energy Conmi ssion Staff on biological resources
mtigation, but three other governnental agencies
entrusted with the responsibility to protect the

envi ronnental resources of Santa Mnica Bay, and
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two public interest intervenors.

We believe the unaninmty of agreement on
the part of these entities and agency experts, as
expressed in their testinony, provides conpelling
reasons for nodifying the PWPD

In | ooking at coastal power plant
projects that the Energy Comm ssion has approved
in the |ast few years or are currently under
review, we note that this case is inconsistent
with the decisions made by the Conmi ssion on these
ot her projects.

For exanple, at Moss Landing the
Conmi ssion required a mtigation package of $7
mllion; while at Morro Bay the PMPD is deferring
to the Regional Board on the issue of mitigating
i mpacts to aquatic biological resources.

The Regi onal Board Staff and Duke are
both proposing $12.5 nillion in mtigation; plus
the Regi onal Board Staff is recommending
adm ni strative charges over the life of the
project that will total about $5 nillion

Even on Huntington Beach, which was
fast-tracked because of the energy crisis, the
Commi ssion required $1.5 mllion for a biologica

study and held in abeyance a determ nation on the

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49
anmount of mtigation funds that would be required
pendi ng the outconme of the study.

The PMPD establishes a different
standard for this project. W also note that
while the applicants for both Huntington Beach and
El Segundo submitted the same 1970s bi ol ogi ca
data from ot her distant power plants, the
concl usion the PMPD reached in El Segundo is
di fferent than the conclusion the Energy
Conmmi ssi on reached in deciding Huntington Beach

On Huntington Beach the Conm ssion said
that rather than rely on an extrapol ation of 1970s
data from ot her coastal power plants, AES wll
conduct a one-year entrai nnent and i npi ngenent
study to assess current project and potentia
cunul ative inpacts.

Staf f does not understand why the
applicant and EI Segundo does not al so have to
prepare an entrai nment and inpingenent study to
deternine project inmpacts and appropriate
mtigation enhancenment and restoration consistent
with other coastal power plants reviewed by the
Energy Conmmission in the |ast few years.

In addition to not being consistent with

ot her projects on the protection of marine
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bi ol ogi cal resources, staff believes that a
Commi ssi on deci si on based upon the PMPD coul d be
| egal 'y vul nerabl e, and we urge changes to correct
these vul nerabilities.

Finally, | would note that staff takes
exception to what it believes are inconsistent and
unf ounded accusations in the PMPD criticizing
staff for arbitrarily delaying the review of the
proj ect.

Thank you.

PRESI DI NG MEMBER KEESE: Thank you, M.
O Brien. The question of the relationship, you
recogni ze that there is going to be a study in
conjunction with the new NPDES pernit done by the
applicant?

MR. O BRIEN: Yes, we are aware of that.

PRESI DI NG MEMBER KEESE: How woul d you
suggest that we interrelate that study? Have you
asked for essentially the sane thing?

MR, OBRIEN. Well, I"'mnot famliar
with the aspects of the study that the Regiona
Board would require. | think, and M. Abel son can
respond after |'m done respondi ng, that one of our
concerns is that the Energy Conmmission is relying

on a study that will be conpleted post-
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certification and outside of the jurisdiction of
this Commi ssion. Therefore, we have concerns with
t hat approach

PRESI DI NG MEMBER KEESE: If the
supposition that people have at this tine as to
what is going to be required in this new NPDES
permt, is we're going to be tal king about a
significant reduction in entrai nnment and
i mpi ngenent, is that what you're | ooking for?

MR. OBRIEN: Well, staff would
certainly wel come the fact that entrai nment and
i mpi ngenment could go down. But staff is also
concerned about the nexus between what the project
i mpacts are and what nitigation should be for this
project. And we believe that a study is needed to
ascertain what the biological baseline is, if you
will. And that based upon that study then a
determ nati on can be made as to what is needed to
restore and enhance certainly per the Coastal Act.

PRESI DI NG MEMBER KEESE: Okay, and
staff's current position on what baseline is
today? Should we wait for that or -- | nmean are
you picking --

MR. O BRIEN. Well, yes. You know,

we' ve made the point, and once again, staff
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counsel can add to this, is that we have concerns
about the use of data from distant sources that is
nore than, | believe, 25 or 30 years old. And we
believe that the situation has changed in the
i medi ate vicinity of the project, Santa Monica
Bay, if you will; and therefore, we have
supported, | believe fromthe onset of this
proceedi ng, the need for up-to-date studies to
deterni ne what the baseline is.

PRESI DI NG MEMBER KEESE: Recogni zi ng, as
t he applicant pointed out, that was it the year
2000, their permt was extended, and at that tine
it was found that the volunes were acceptable?

MR. O BRI EN. Chai rman Keese, |'m not
sure | can respond to that.

PRESI DI NG MEMBER KEESE: Okay, well, we
can hold that. | think that's an issue here
eventual ly. Thank you, M. OBrien. W do
apol ogi ze for the perceptions of tone in this. W
will be working at a new draft and | trust will
resol ve old controversies.

MR. ABELSON:. Conmi ssi oner Keese,

Advi sers, O ficer Shean, first of all | want to
begin by expressing nmy appreciation to the

applicant, to the Comrittee, to Oficer Shean for
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t he extensive amount of work that has been done on
this case over a nunber of years. This is a
project that staff believes can and shoul d
eventually be licensed. This is a project where
i ssues that have been contentious in many respects
have been worked out.

But as M. O Brien has just indicated,
there are significant disagreenents with the PMPD
and with the applicant on the issue of biologica
resources because in staff's view the applicant's
position, which is largely enbodied in the ruling
of the PMPD, is contrary to precedents at the
Energy Conmmission; is contrary to the law, as we
understand it; and perhaps nost inportantly, is
unnecessary fromthe standpoint of protecting the
environnent on the one hand, while providing
California's energy needs on the other

I'd like to briefly summari ze the key
concerns we have in each of these areas. Wth
regard to the unprecedented aspects of the PWMPD
there are four areas where we note a divergence
from past Conmi ssion practice.

The first is in the area of the
scientific reports that M. O Brien spoke about.

Before I talk a little further on that let nme just
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back up for a nonment and indicate that M.
McKi nsey has acknow edged that this project is
going to take what he calls a | arge bucket of
wat er out of Santa Monica Bay.

That | arge bucket of water is 139
billion gallons a year, enough to cover the City
of Los Angeles a foot deep in water each year. It
is indeed a | ot of water

And in the process of doing that it wll
entrain, inmpinge or otherwi se destroy trillions,
trillions of marine organisns that currently |ive
in Santa Monica Bay. And it will do that each
year.

Santa Monica Bay is a body of water that
is in serious ecological decline. And a |large
nunber of the species that live in it will be
affected directly by this power plant.

Wth that setting in mnd, this is the
context in which we're | ooking at this project,
there are, as | indicated, at |east four
unpr ecedent ed aspects to the PMPD

The first is that no reliable science
has been reviewed by the Commttee or required by
the PMPD, itself. As M. O Brien noted, the

Ener gy Conmi ssion has required scientifically
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reliable entrai nment and inpi ngenent studies for
every ot her once-through cooling project that this
agency has recently |icensed, including the
Hunti ngt on Beach case, which was done under
energency orders fromthe Governor at the peak of
the energy crisis.

The ElI Segundo case, as the PMPD
currently has it, would be conpletely
unprecedented if |icensed without requiring any
reliable science to justify the Energy
Conmi ssion's decision in this matter.

A second area that is unprecedented,
based on our review of the history of the agency,
is that no neaningful mtigation has been required
in this case. Instead the PMPD, in its current
form has accepted the applicant's proposal to,
nunmber one, cap the cooling water w thdrawal rates
at levels that are far above the rates that are
actually being withdrawn at that site today as we
speak. They will increase the withdrawal rates
above existing conditions.

Nunber two, the PMPD proposes to do a
Gunder boom or Gunder boom | i ke study, but none of
t he concerned agenci es have recommended that this

technol ogy be considered in this case, or has
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particularly supported the need or desirability
for such a study, given the open ocean nature of
the environnment in which we're dealing.

Third, the PMPD accepts the applicant's
proposal to pay a million dollars to the Santa
Moni ca Bay Restoration Commission. But this
anount, this mllion dollars, is an amount that is
far bel ow the evidence in the record which shows
that in the case of the San Onofre Nucl ear
Generating Facility 50 to 80 million was what was
necessary to nitigate for entrai nment and
i mpi ngenment inpacts; 67 mllion was required for
cooling systeminprovenents and nitigation in the
Moss Landi ng case; and 37.5 mllion was required
for simlar work, and was both proposed and
accepted by Duke Energy in the Mdrro Bay case. So
a mllion dollars is just far bel ow the nunber of
dol lars that we have been finding in other cases
where there are serious entrai nnent inpacts.

The PMPD in the third area of precedence
rejects the recomendati ons of every other natura
resource protection agency that has partici pated
in this case, including the Coastal Conmi ssion
the Departnent of Fish and Game and the Nationa

Marine Fisheries Service. Staff is unaware of any
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ot her Energy Conmm ssion case that has rejected the
unani mous recomendati ons of all of the agencies
who testified in the proceeding.

Finally, in the area of precedence the
PMPD appears to rely substantially on specul ative
future actions of other agencies, specifically,
and contrary to the law in California, the PMPD
cites the future actions of the Los Angel es
Regi onal Water Quality Control Board as part of
the basis and part of the justification for the
decision. Staff knows of no other Energy
Conmi ssion case in which this sort of specul ative
future action has becone a foundation for the
deci si on.

Now, in addition to these unprecedented
aspects of the PMPD, there are several aspects
whi ch, fromstaff's perspective, appear to be
unl awful. These fall into two broad categorica
areas, the first involving the California
Environnmental Quality Act or CEQA, or the
functional equivalent responsibilities that the
Ener gy Conmmi ssion has under CEQA. And the other
is in the area of the Warren Al quist Act as it
interrelates with the California Coastal Act

PRESI DI NG MEMBER KEESE: M. Abel son
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before you enter into that line --

MR, ABELSON: Sure.

PRESI DI NG MEMBER KEESE: -- can | ask
you a coupl e questions on the others?

MR. ABELSON: Sure.

PRESI DI NG MEMBER KEESE: You're
suggesting that even if we found that there was no
additional inpact fromthe continuation of taking
wat er for cooling that there should be nmtigation?

MR. ABELSON: Well, | think we're
suggesting a couple things. First of all, we're
suggesting that there are four particul ar areas
where this PMPD di verges what we've done in the
past, but --

PRESI DI NG MEMBER KEESE: Right, no, |
understand - -

MR, ABELSON: But in particular, we
are --

PRESI DI NG MEMBER KEESE: But, but -- if,
you know, if we bought 111 --

MR. ABELSON: Right.

PRESI DI NG MEMBER KEESE: -- which is
what -- | think staff is at 126, we were at 139,
there's a suggestion of 101, let's take the | owest

nunber for --
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MR. ABELSON: All right.
PRESI DI NG MEMBER KEESE: -- ny
di scussi on purpose here.
MR. ABELSON:  Sure.

PRESI DI NG MEMBER KEESE: |f we decide

it's 101, --

MR. ABELSON: Okay.

PRESI DI NG MEMBER KEESE: -- should there
still be a mtigation pool?

MR. ABELSON. | understand your question
and let me answer it this way. |'mabout to go

off on the legal issues which go to that, so | may
repeat nyself in just a nonment, but there are two
different sets of laws at the core that the agency
needs to satisfy in this effort.

The first is the requirements that CEQA
poses, to create no additional significant adverse
i mpacts beyond what exists at the tine of the
permit. And under the question that you've posed
to me, staff accepts the notion that if the cap is
correctly fashioned, that you could maintain the
baseline. And therefore not increase the inpacts
beyond what is currently occurring at the site.

Therefore, if you did that, the

requi renents of CEQA woul d be net.
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PRESI DI NG MEMBER KEESE: And no
additional -- no mitigation would --

MR. ABELSON: Under CEQA.

PRESI DI NG MEMBER KEESE: CEQA, okay.

MR, ABELSON. All right. However, there
is a second line of law that's highly inportant to
this case. |In fact, in many respects may actually
be dispositive in this case. And that is that
this project is in the California coastal zone,
and therefore subject to the California Coasta
Act, and therefore is subject to the requirenent
in that Act that projects going ahead in the
coastal zone are required to restore and enhance,
to the extent feasible, marine resources, They're
also required to mnimnmze the inpacts of
entrai nnent to the extent feasible.

If I could focus just on the restore and
enhance piece for a nonent, because | think it
goes directly to the question you're asking, --

PRESI DI NG MEMBER KEESE: Yeah, what is
t he baseline fromwhich we start?

MR, ABELSON. Okay. If the baseline
were satisfied in terns of the cap for CEQA
purposes, that is to say the project is not naking

the situation any worse, the California Coasta
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Act does not stop at that point. There is a
second law. And it says, if you' re seeking
perm ssion fromthe State of California to build a
project, to operate a project in the coastal zone,
and there's no dispute that this one is in the
coastal zone, you nmust do nmore than sinply
mai ntain the existing situation as you m ght under
CEQA.

You nmust go further; you nust restore
and enhance the mari ne resources affected by your
project to the extent feasible. So there is that
qualifier. It's not an unlimted requirenent, but
there is an obligation to make it better, not just
don't make it worse.

I don't know if that answers your
guestion or not.

PRESI DI NG MEMBER KEESE: And that's the
poi nt at which you have determined that a nmllion
dollars to Santa Mnica and a Gunder boom are not
adequate mitigation; it should be some | arger
nunber ?

MR. ABELSON: Well, | think that that is
correct. It does relate to the restore-and-
enhance issue, there's no question about it. But

it also relates, in our judgnent, to the CEQA
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i ssue at the nmonent, because of staff's --

PRESI DI NG MEMBER KEESE: | thought we
di sposed of the CEQA issue.

MR, ABELSON. Well, we did in part
because of the way you asked the question. But,
in fact, | was about to go into that. Could
proceed with that issue as | was going to present
it, and then I think it explains --

PRESI DI NG MEMBER KEESE: Okay.

MR, ABELSON: -- will explain what |I'm
concerned about.

So, in addition to these precedent
probl enms that we have, we're al so concerned about
whet her or not the PMPD is, in effect, not in
conpliance with the law. And the law, as |'ve
i ndi cated, has two aspects. One is CEQA, one is
the Coastal Act and its relationship to the Warren
Al qui st Act.

Wth regard to CEQA we believe the PMPD
is failing CEQA, in effect is allowi ng an increase
in four different respects. First of all, the
PMPD has rejected what the CEQA guidelines
describe as the normal baseline that is to be used
in CEQA cases. The guidelines expressly state

that when an agency is review ng a project under
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CEQA the baseline is normally the physica
conditions that exist at the facility at the tinme
the AFC was fil ed.

In this particular case, if we were to
use that normal baseline the vol umes of
entrai nnent water at that facility in Decenber
2002 when the AFC was filed, were 127 billion
gal l ons per year. And as you know, the PMPD
authorizes 139 billion gallons per year
approximately a 10 percent increase under CEQA.

So, we are concerned that the decision
is not follow ng the normal baseline; and that
concern is heightened further by the fact that in
every other case that we're aware of in recent
times the Energy Commi ssion has used that five-
year baseline that ended at the tinme the AFC was
filed. And for sone reason we're not doing it in
this case.

Now, a second problemis that the PMPD
not only doesn't use the normal baseline, it
ignores the facts that exist at the site today.
And that existed at the site before the
evi dentiary hearings even began in this case. And
what I'mreferring to specifically in that regard

is that on January 1st of 2003, the air quality
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permits for Units 1 and 2 expired. The applicant
had options available to, | think, retrofit with
best avail able control technology. They chose not
to do that, and under the terns of their permt,
those facilities have not been operating for
al nost 14 nonths at this point.

When they stopped operating whatever
they were drawing in for cooling water went from
what ever it was to zero. And it remains, for
cool ing water purposes, at zero today. There is
no cooling water being withdrawn for Units 1 and
2, at least not lawfully, as far as | know.

So the PMPD rejects the normal baseline
of the AFC filing date, but then chooses not to
use the actual zero baseline that is part of what
exists at the site today. And the reasoning --

PRESI DI NG MEMBER KEESE: But you're
still okay with -- staff is still okay with the
127 --

MR. ABELSON: No. | think staff's view
is that the proper baseline for this case is zero.
That facility is not operating out there today.

It is not causing harmtoday. And if we were to
start back-pedaling to the energy crisis period,

or even to the AFC filing period, which is the
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127, then we would really be msrepresenting to
ourselves, msrepresenting to the public,
m srepresenting to the spirit and to the letter of
CEQA both, okay, what this project actually is
going to do to the environnent.

Qur belief is that you can use the
intakes fromUnits 3 and 4, they are ongoing. And
that's how we ended up with 102 billion gallons a
year. But the intake that you should put in for
Units 1 and 2, and in effect the new units that
are now going to replace them is zero. And that
is actually our recomended position and it has
been.

Short of that we believe that choosing
an atypical period, which is what the PMPD has
done, it has picked five years, that's not
unusual. But it has picked the five years that
are not what we normally do, nanely the five years
|l eading up to the AFC. It's picked the five years
that just happen to totally coincide with the nost
atypi cal energy consunption period in California's
hi story, the very peak of the energy crisis.

And it rationalizes that by saying,
well, that later period is nore indicative of how

t he energy system woul d operate in a deregul ated
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mar ket. \Wiereas if we used the five years up to
the AFC we're picking up a few years when we were
still under the regul ated systemw th Edi son and
so on.

And | guess that's a fair point. But
what staff doesn't understand is if you want to
see what the regulated market's doing, why don't
you go out there and take the baseline that exists
today, which is zero. That's what the regul ated
mar ket is doing.

PRESI DI NG MEMBER KEESE: Dereg --

MR. ABELSON: |'msorry, | beg your
pardon, the deregul ated.

PRESI DI NG MEMBER KEESE: And you're

suggesting we have a deregul ated market today?

MR, ABELSON: Well, |'m suggesting that
the PMPD - -

PRESI DI NG MEMBER KEESE: |f that cones
init will be a |long debate.

MR. ABELSON: Yeah. No, what |'m saying
is the PMPD says that it's trying to pick a
basel i ne --

PRESI DI NG MEMBER KEESE: You're wel come
to take shots at that. It seened to the Chair of

this Conmttee, who isn't here, at the tine that
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that was a realistic way to look at it then

UNI DENTI FI ED SPEAKER: At that tinme.

PRESI DI NG MEMBER KEESE: And so what |
hear you saying today is, nunber one, we should
| ook at precedent because we've al ways taken the
five years before. But, maybe precedent is not
quite that inportant because you don't |ike what
the Committee did in breaking the precedent, but
you have anot her suggestion that we shoul d break
with precedent, and now |l ook at it today.

MR ABELSON: | think it isn't that we
don't like what the Conmmttee did. It's that
CEQA, and that's what we're tal king about, says
that if you're going to interpret CEQA you need to
interpret it liberally to protect the environnent;
not restrictively to produce the | east protective
baseline, in effect, that you can find.

HEARI NG OFFI CER SHEAN: Well, where
woul d the 127 conme in in your mnd? If it's not
the nost and it's not the least, is it legally
sufficient?

MR. ABELSON: | think that staff would
acknow edge that it is legally sufficient. |
think it is our viewthat that is what is normally

used, the baseline as of the filing period, the
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127. If you're going to deviate fromthe
normal -- and the word normal inplies that you are
allowed to, and we're not disputing that, we never
did dispute that you can -- pick a period that
actually is representative of what's going on.
Not something that's, you know, conpletely unusua
inthe way it's set up

The final area of CEQA that we're having
serious | egal concerns about is the notion not
only that the annual baseline has not been net
under the proposal in the PWPD, but that CEQA is
seeking basically to insure that you anal yze any
adverse inpacts the project will have if they
i ncrease the harmthat's occurring.

An annual count alone, even if we get it
right, by using either the 127, which is normal,
zero baseline, which we think reflects the way
things really are out there today, still |eaves
the applicant with the conplete flexibility to use
that water any nonth of the year that it chooses
in any anmount that it chooses subject to that
absolute upper limt in its NPDES permt.

And t hose variations would be way above
what has happened historically -- could be way

above what has happened historically on any of the
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12 months of the year. Wy is that inportant?
Why do we care?

We care because the undi sputed evi dence
in this record proves, and no one has di sputed
this, that Santa Monica Bay doesn't have fish
spawni ng only in February, March and April, which
is what the PWD, in effect, enbraces fromthe
applicant's proposal. There are fish spawning in
Santa Monica Bay every nonth of the year. That's
the nature of the ecosystem down there.

So if you want to mmintain the status
quo and not increase the harmthat you're causing,
you need to be sure that your levels do not go
above the appropriate nonthly baselines in that
area for each nonth, not just for the three
nont hs.

HEARI NG OFFI CER SHEAN: Wy woul d
monthly be sufficient? |If you really want to get

down to it, why isn't it daily?

MR, ABELSON: | think, Oficer Shean
that's a fair question. | think it is a good
guestion. | think it's a question that one has to

answer by saying that we cannot |et the non-
attai nable perfect get in the way of the

att ai nabl e good.
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There's no way to put a day-to-day
m crocap on this facility. | don't know that we
even have the records to do that. | mean we
could, if you want to follow the logic train al
the way to the end, you do the five years for 365
days of the year and you find out what the average
was; and you put it -- you say, every day, we're
going to m cromanage every single day. It was the
view of staff's biologists, who are the | eading
bi ol ogi sts in the country on this topic, it was
their view that a nonthly cap woul d adequately
approximate the cycle that's out there, taking
into account the variability with each species
about when they spawned.

PRESI DI NG MEMBER KEESE: And you are
goi ng to answer our questions |ater about what
i npact that has? | nmean you' ve heard what the
applicant said, their plan would essentially be to
probably shut down --

MR. ABELSON: Right.

PRESI DI NG MEMBER KEESE: -- during the
nmont hs that --

MR, ABELSON: Yeah. No, we will speak
to that issue in just a nmoment.

HEARI NG OFFI CER SHEAN: May | ask a
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guestion. Since you have raised the matter of the
consi stency with prior decisions, if | understand
correctly, the prior decisions had an annua
average of the five years prior to filing. D d
any of those have essentially the nonthly averages
for five years prior to filing?

MR. ABELSON: To be honest with you,
O ficer Shean, | am not aware of whether they did
or did not. And if they didn't, |'mnot sure what
the reasoning was for that. | don't know if the
i ssue was briefed. | don't know if evidence was
presented. What | know is that in this particular
case the evidence is clear you're not nmintaining
the baseline if you aren't doing a nonthly cap at
| east every nmonth of the year

So then it's not an issue of precedent,
it's an issue of evidence in part in this case.
We have stepped forward on this issue. W've
t hought about this issue. W've presented
evidence on this issue. | don't know what was
done in the other cases.

HEARI NG OFFI CER SHEAN: So do
understand that at this point you're saying that
there may not have been spawning fish in the

environnent in Mdss Landing or Mdirro Bay?
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MR. ABELSON: | have no idea whether
there were or not, and | have no idea whether the
evi dence showed that they spawned 12 nonths of the
year. | don't know if the issue was even
addressed evidentially. It nmay not have been.

But it was in this case, so that's, you
know, that's the point.

The other area of the law that we're
concerned about, and |'ve indicated before that
this actually nmay be the nore serious, honestly,
of the two issues, is the question of conpliance
with the California Coastal Act and its inter-
relationship with the Warren Al qui st Act.

Under Public Resources Code section
30413 the California Coastal Conm ssion has
determ ned that for Coastal Act consistency
purposes a reliable entrai nment and i npi ngenent
study and related nmitigation for restoration and
enhancenent consistent with that study, is
requi red before this project can be |icensed by
t he Energy Commi ssi on.

That finding is clear; it is explicit;
and it has been repeated several tinmes by the
Coastal Conmi ssi on.

The PMPD rejects this recommendati on
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however, it mekes no specific finding about the
infeasibility of that which was recomended, which
we're required to do under the Warren Al quist Act.
We can only reject Coastal Conm ssion
recommendati ons under two grounds. One is that we
deternmine that they will cause a nore adverse
i npact than they will inprove. The second is that
they are infeasible.

In this particular instance the Coasta
Commi ssi on has said for Coastal Act consistency we
need the study; we need to find out what harm
we' re doing to what species at what tine in order
to tell you what we need to do to restore and
enhance to the extent feasible. And until you
have provided us with those things, the study and
the related mtigation for restoration and
enhancenent purposes, we can't tell you that this
project is consistent with the Coastal Act. In
fact, we're going to tell you just the opposite.
It is not consistent with the Coastal Act.

And the PMPD does not follow the Warren
Al qui st Act because it doesn't say, well, we
rej ect the Coastal Conm ssion's reconmendation in
this regard because it's infeasible or it would be

adverse to the environnent. It just doesn't say
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anything of that. It says we're not going to do
it.

So, we're very concerned about that as a
|l egal matter, in ternms of the way the decision is
currently witten.

Al so, on the other Coastal Conmi ssion
recommendati on, which is that the plant could be
i censed and could go ahead now if the applicant
were to use the Hyperion wastewater cooling
alternative. Staff believes that the PMPD has
the, how does the phrase go, the emphasis on the
wrong syllable, that basically the PMPD | ooks at
certain clainms that the applicant has made about
| egal problens it may or may not have in getting a
permit for the wastewater cooling alternative.

But does not have substantial evidence in the
record to actually conclude, with substantia
evi dence, that that option isn't feasible.

So with regard to the Coasta
Conmi ssion's reconmendati on on the cooling option
our viewthere is that there is not substantia
evi dence to support the finding in the PMWPD. Wth
regard to the study and mitigati on recomendati on
our views are sinply no finding at all that's

| egal ly required.
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The final thing that I'd like to coment
on, and | guess this goes to the question of the
ability of the project to be operated, is that
staff believes that this decision is not only
unprecedented, quite possibly unlawful, but is
unnecessary. And the reason that we say that is
that we believe froman energy resource
perspective there's a win/win option here.

Qur caps that we have proposed woul d
allow this project to be licensed tomorrow, from
staff's perspective, lawfully. If you also put in
the study and all feasible mtigation, whatever
that would turn out to be, and we've given you a
range of nunbers that you m ght want to | ook at,
you know, in making that eval uation

The counts that we are proposing, and
I"I'l be happy to go over this with regard to the
specific exhibits that were in the testinmony and
are in the briefs so we | ook at absol ute nunmbers

when you're ready to do that, but the counts that

we're proposing will allow this applicant
somewhere between 240 nillion gallons of water per
day and 340 mllion gallons of water per day

regardl ess of what the study shows.

If the study cones back and shows that
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we don't even need it to be that tight, it can be
| oosened further. But that's, you know, the nost
restrictive requirement that staff is proposing.

At 240 million gallons of water per day,
the evidence in the record, as opposed to the
statenments of M. MKinsey, which are not
evidence, and if there's going to be any deci sion
in this case it can't be based on the statenent of
counsel , but the evidence in the record
overwhel mi ngly denmponstrates that the new project
can be operated on as little as 150 mllion
gal l ons per day; maybe even as little as 100
mllion gallons per day.

So | heard M. MKinsey say, as you
know, representation of counsel, we need 200
mllion just to operate the new plant, and that
doesn't | eave us a |l ot nore under those caps. But
the evidence says you need 150, maybe as little as
100. And that |eaves you a heck of a | ot of
additi onal water, okay, to operate those residua
two units that they do want to use and reserve for
peaki ng power.

And we're tal king about operate the
units, the new units, 24 hours a day, seven days a

week, 365 days a year, conbined cycle, full power.
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No restriction whatsoever. The hit, to the extent
it occurs at all, is on the residual units, the
inefficient ones that remain. And that hit from
the way the evidence in the record presents,
suggests that they could operate as a peaker
anytime they wanted to; as an internediate and a
basel oad nuch of the tine, as well. |'m not
claimng unlinmted on intermedi ate and basel oad.

So that's, in essence, our position on
the issues. And |'mhappy to try to answer, you
know, any additional questions that you all have,
or to turn it over to Dr. Reede on the conditions.

PRESI DI NG MEMBER KEESE: So | guess your
answer, what you're saying is that if we pick the
101 million --

MR, ABELSON: 102 is actually -- 102
billion gallons per year

PRESI DI NG MEMBER KEESE: |If we pick the
102 billion, that if we | ook back at the evidence
that was given by applicant and staff, concurred
nunmbers, that it could be operated essentially the
new stuff at full operation?

MR. ABELSON: O that there is no
gquestion at all because 102 billion will provide

at least, even with the nonthly caps every nonth
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of the year, will provide at |least 246 mllion
gal | ons per day.

Let's take M. MKinsey's representation
that he needs 200; let's just take that at face
value. W don't accept that, by the way. The
evi dence suggests 150 or maybe only 100. But
let's just take his representation of 200.

We're proposing 246 mllion gallons per
day under our nost restrictive nonthly cap. You
only need 200, you're running 7/24/365 for the new
one, okay. Now, if you did need 200 and you only
had 240, okay, obviously that doesn't |eave you a
whole lot left. And we can get into what that
| eaves you for the inefficient one that's stil
remai ning on the site.

But to answer your question, there is
nothing in staff's proposal that would in any way
stop the new project fromoperating 7 days a week
24 hours a day, 365 full | oad.

DR. REEDE: Excuse ne, Chairman Keese.

If I could add, the way that that would occur, the
condenser unit has not been designed for the plant
yet. If you have | ower flows you have a | arger
condenser, basically you put a larger radiator in

your car.
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MR, ABELSON: We don't want to get too
much into evidence -- in the record.

DR. REEDE: So, if we got --

HEARI NG OFFI CER SHEAN: We have the
concept .

DR. REEDE: So you have the concept that
you don't need 207 million gallons per day to
operate a plant with this output; you have a
| arger radiator, so to speak. So there's nore
t han adequate water available to operate the new
units and to operate the old units while
stabilizing the inpacts on the environment.

HEARI NG OFFI CER SHEAN: | have a
guestion, M. Abel son.

MR. ABELSON: Yes, sir.

HEARI NG OFFI CER SHEAN: How is it your
conbined Bio-1, -2 and -3 would satisfy the
Coastal Commi ssion report in your mnd?

MR, ABELSON: The way that we |look at 1
2 and 3, and its compliance with the Coastal Act
and the other laws is this. The annual and
nonthly caps are essential for the CEQA part of
the equation. They're essentially what you woul d
call our Bio-1. And they're critical for CEQA

conpl i ance.
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Once you get past that so you're not
maki ng the situation any worse than currently
exi sts, you still have the obligation under the
California Coastal Act to restore and enhance to
t he extent feasible.

The way we have offered conditions 2 and
3is this. Go imrediately after licensing and
comrence your study because you don't need the
plant to be operating to do it, that's been
established. The study will take about, give or
take, about 15 nonths to conplete, and maybe
anot her few nonths for analysis and finalization.
So maybe it takes 20 nonths. | think the evidence
in the record is about 18 nopnths.

The project is anticipated to take about
30 nmonths fromlicensing to start of operation,
assuni ng, you know, that they went straight ahead
with the whole. So we would have the information
on what the problemis out there. How many fish,
what species and what tinmes of the year are being
killed |l ong before the project ever started
operation.

In addition we're asking the Conmittee
to require the applicant to put all what we cal

feasible funds into a trust account. W discussed
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this, | renenber, Chairman, you engaged us a
little bit at the time of the hearings on this.
We are suggesting that you all require them now to
put the maxi num feasi ble, whatever that may be and
there's evidence concerning what it is and you'l
have to make a decision on that, put it into a
restoration and enhancenent trust account now.
It's a trust account.

If the study cones in and says the harm
out there is less than -- I'"'mgoing to make up a
nunber for the purposes of discussion -- let's say
that you all conclude that this applicant, who has
tal ked about Gunderboons and so on, can afford $20
mllion and still have an economnically viable
project. So you've ordered themto put $20
mllion into the trust account.

The study is conpleted and it says,
whoops, applicant was right all along; there's
actually very little danmage that's occurring out
there because the whole area is a dead zone, you
know, for whatever reason that may be. There's
not hing out there. There's no real harm
occurring. The applicant would get all of its
noney back.

If the study said there is damage but
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when we | ook at offsite mitigation we can fix it
for $10 million. The applicant would get 10 of
the 20 mllion back

If the study cane in and said the damge
out there is unbelievable; it's killing $100
mllion worth of nitigation offsite in a year, the
applicant woul d not owe a penny nore than the $20
mllion. That's it because that's what you have
deternmined is the anount feasible.

PRESI DI NG MEMBER KEESE: Well, but if
it'"s 100 mllion they're probably going to drop
the project.

MR, ABELSON. No, but ny point is they
don't owe -- the Coastal Act only requires that
you restore and enhance to the extent feasible.

PRESI DI NG MEMBER KEESE: Okay, so --

MR, ABELSON: So even if the danmge

PRESI DI NG MEMBER KEESE: -- they get
their $20 mllion back, then?

MR, ABELSON: |If the damage is 100
mllion, okay, and you've determ ned that they can
afford the 20, that's your determni nation, then
that's what they owe.

PRESI DI NG MEMBER KEESE: That's the
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[imt of their --

MR, ABELSON: That's it. It won't go up
because you've set the cap. It can actually go
down if the study turns out to determne that we
don't need quite that nuch.

Now, is this the normal way we do
business? No. It is not. And |I'mgoing to be
honest about that. | think | need to be because
you' ve got several agencies here who woul d nmuch
prefer that the study be done, conpleted, and the
mtigation ordered before licensing. And that is
the normal process. W usually measure tw ce and
cut once. We get the information; then we nake
t he deci sion.

In this particular situation, because
staff is concerned about the energy needs of the
state, we believe that we can neet the spirit and,
in essence, the letter of the | aw, okay, by
creating the trust fund and the study after the
fact.

To answer your question, M. Shean, |
think it is our belief that that would neet the
Coastal Commi ssion's requirenent of restoring and
enhancing to the extent feasible. And that's all

in fact, they really require.
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HEARI NG OFFI CER SHEAN: Have you tal ked
to thenf

MR. ABELSON: |'ve talked to them
nunmerous tines, of course.

HEARI NG OFFI CER SHEAN:. Wl |, have you
tal ked to them and they have given you a green
[ight on this?

MR. ABELSON: | think that | have --
woul d want to be careful about how | answer that,
so that |I'mnot overstating the case or
understating the case. | have not talked to the
Coastal Conmi ssion, okay.

PRESI DI NG MEMBER KEESE: Well, we'll et
t hem answer - -

MR, ABELSON: They're here, and | think
t hey can address that best.

PRESI DI NG MEMBER KEESE: Let nme ask you
the sane question | asked the applicant. This is
an unusual case in that we now know that new rul es
are being proposed by the federal government which
will inpact this case; which will require a study.

Now, how shoul d we take that into
consi deration? Should we take it into
consi deration?

MR. ABELSON: Legally you absolutely
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should not. | nmean | understand that as a policy
matter and as a sort of a matter of kind of
political judgment that's the kind of thing you're
tenpted to want to take into consideration

It becones you sort of know it's out
there and you're kind of wondering, you know, --

PRESI DI NG MEMBER KEESE: Well, we know
it's out there. It just hasn't quite --

MR, ABELSON. Well, but the problemis
you don't, nunmber one, we have our requirenents
under the Coastal Act, our requirenents of the
Warren Al qui st Act, we have requirenments under
CEQA.

VWhat the EPA, who has been sued three
times by the Water Alliance of which Santa Mnica
Baykeepers is a menber, what EPA's final rules
will look like, what the courts are going to
uphol d, what the Los Angel es Regi onal Water
Quality Control Board is going to interpret those
rules to nean at sone point in the future, is as
uncertain as to who's going to win the
presidential election in 2008. W don't know. W
really don't know.

And the one thing that we do know is

that in, | believe this is true for the new
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facilities, an I'd like to qualify this by saying
subj ect to check, | believe that they said that
any studies that were required under those rules
coul d be back-dated as far as five years fromthe
date of the date of the NPDES and still be
consi dered valid.

So, to get to your point, if we put the
ri ght caps on for CEQA reasons, require the study
and the related mtigation for restore and enhance
reasons, it's not as if we're asking the applicant
to bring us a rock in terns of the NPDES permt.

I nmean that study is going to be done undoubtedly
in coordination with the Los Angeles Board, with

t he Coastal Conmission, based on what | believe is
the requirement for new facilities. I1t's going to
be a grandfathered study that, in effect, if it's
done properly will be acceptable for NPDES

pur poses, as well.

PRESI DI NG MEMBER KEESE: You've pretty
wel | dism ssed the Gunderboom i dea as being
beneficial at all?

MR, ABELSON. Well, | don't personally,
I"'mnot a scientist, so you know, it's not a
matter of what | think. What | knowis what's in

the record and what's in the record is that no
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public agency recommended it; no public agency
supported it.

We had a sal es person who was brought in
unbeknownst to staff to make a sales pitch during
the hearings. There was no prefiled testinony of
any kind that we could even cross-examn ne on
There have been serious problenms with the
Gunder boom t echnol ogy in many applications; and
t hese are viewed, based on the evidence in the
record, as being extrenely likely to be the case
in an open-water environment |ike Santa Monica
Bay.

PRESI DI NG MEMBER KEESE: If -- let's
posit first, and | don't really want to limt this
to the Gunderboom but let's say the Gunderboom or
anot her technique listed by EPA in their new rul es
reduces the entrai nnent and inpi ngenent by say 10
or 20 percent. Should we condition our decision
and say that the applicant can take an additiona
10 or 20 percent of flow?

MR, ABELSON: | think quite honestly,
Chairman, that | don't think we have evidence in
the record that allows that conclusion at this
point. | think if it's an issue that you're

concerned about and are contenplating in sone
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sense that we would actually need to probably
reopen on that to find out what people think

PRESI DI NG MEMBER KEESE: So, we're not
maki ng a decision that says we're going to allow a
certain anpunt of flow because it directly has
results in entrainnent and inpingenent, and that
entrai nnent and inpingement is what we're
concer ned about, not necessarily the flow.

So our decision should deal with
entrai nnent and i npi ngenment - -

MR, ABELSON: Well, | think that's
correct, but as M. MKinsey acknow edged,
basically, traditionally, historically, factually
on the evidence in this record, | mean the
entrai nnent and i npi ngement effects are directly
correlated with your flow | evels.

PRESI DI NG MEMBER KEESE: Unl ess you use
a better techni que of --

MR, ABELSON: |If you can, but the only
one that anybody knows about that has been
di scussed in this case was the information
concerning the Gunder boom

PRESI DI NG MEMBER KEESE: Okay, thank
you.

HEARI NG OFFI CER SHEAN: | just have a
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coupl e questions. Wth respect to the
rel ati onship between the federal Clean Water Act
as adm nistered by the | ocal water board, and the
California Coastal Act, in your opinion can there
be Coastal Act requirenments that go beyond the
requi renents of the Clean Water Act and the NPDES
permt, beyond what's provided for by the federa
government? O at least in executing the
federalized function?

MR. ABELSON: | think the best source
for an opinion on this would be the Coasta
Conmi ssion, itself. But let me offer a couple of
observations.

One, the NPDES permit and the issues
that we've been tal king about are primarily
concerned with whether or not you're applying best
avai l abl e control technol ogy under the 316B rul es
for existing facilities.

The question of whether or not you're
nmeeting state | aw under CEQA, or neeting state
| aw, as has been approved by the federally
approved Coastal Act for coastal zone devel opnent,
are additional requirenents that yes, you do have
to go through; that's ny belief.

HEARI NG OFFI CER SHEAN: So is it your
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opi nion then that federal |aw, for exanple, with
respect to the 316B which is to determne, to sone
degree, and mnimze the extent of entrainment
i mpacts by using the best technol ogy avail abl e,
that a determ nation of that by the water board,
and the requirements to neet it could have stacked
up on top of it a requirement under the California
Coastal Comm ssion to further reduce entrai nment
i mpacts?

MR. ABELSON: Yeah, no, | think that's -
- that's ny reading of the law. The federal |aw
has certain requirements that you need to satisfy.
Havi ng satisfied those doesn't necessarily nean
that you've net all the legal requirenents that
are required in this case.

And | would al so want to defer again to
t he Coastal Conm ssion's, you know, perception on
that issue, as well

HEARI NG OFFI CER SHEAN: COkay. One other
guestion. Wth respect to the provisions of
Publ i ¢ Resources Code 25523(d), | think it is,
which is the one about using the provisions of the
30413 report fromthe Coastal Conm ssion --

MR ABELSON: Yes.

HEARI NG OFFI CER SHEAN: -- do you have
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an opinion as to whether or not that replaces the
requi renments of findings for 25525 with respect to
the Coastal Conmission? |Is that a nore specific
override, if you will, and therefore obviate the
need for 25525?

MR, ABELSON: It's a very imnportant
guestion; it's a very tinely question. It's one
that | can tell you, as a matter of fact, the
| egal office and ny coll eagues who are involved in
ot her cases that are in front of the agency right
now whi ch rel ated i ssues are being discussed, ny
col | eagues and | have had a nunber of discussions
about that question.

I think it is absolutely the case that
you nust satisfy 25523(b), | believe it is if |
renmenber the section correctly. The question that
is still open, | think, is if you satisfy it by in
fact determining that the Coastal Commission's
recommendati ons are unfeasible or will create
greater environnental harm so you're now using
the standards that are in that section, but you're
using the standards to reject, okay, the
recomendati ons that the Coastal Conmm ssion has
made.

The question that remains after that is
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wel |, okay, the Coastal Commission's told us that
if we don't do X, Y and Z, we're not consistent
with the Coastal Act. W' ve now | ooked at
25523(b), and using the standards in that section,
deternmi ned that whatever they're recomending is
not feasible. So we're not going to do it.

Now, the question beconmes well, is this
proj ect now i nconsistent with the Coastal Act,
okay, because the recomendati ons were not
adopted. And therefore you have to go to 25525,

O ficer Shean, to address whether or not when you
are inconsistent with a | aw, okay, there's a
conpel ling public interest override in any event.
You know, the second half of the test.

I think I would like to | eave it that
that's a fair question and an open question. |
haven't briefed it obviously for this PMPD. It is
an issue that is being discussed in other cases in
front of the Commission right now. And certainly
I"d be prepared to brief on the issue if it's --

HEARI NG OFFI CER SHEAN: Looki ng at page
12 of your filing, I"'mtrying to understand under
par agraph D, when it says PMPD rulings are
unnecessary from an energy resource perspective.

Should this be read -- or let nme say, was it
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intended to be read as an assertion that this
facility is not needed for the public convenience
and necessity?

MR, ABELSON. No, just the opposite.
What we're saying, as | explained to the Chairnman
a nonment ago, is that what we view as these
unprecedented and arguably unlawful rulings are
unnecessary even if you' re concerned, as we al
are, about keeping the lights on in California.

This project and the recomendati ons
that we're proposing aren't going to turn any
lights off. We're going to let this project run
24/ 7/ 365, and then some for Units 3 and 4.

So when we're saying unnecessary we mean
it in the sense that you don't have to do these
ot her things that we view as unusual or
i nappropriate. You don't have to do that in order
to keep the lights on. There is a win/win here.
It may be a little bit financially painful to the
applicant, | nmean | think we should be honest
about that. The applicant's certainly not going
to volunteer that, you know, to do that.

But this is not a zero-sumgain. At
| east we don't viewit that way fromstaff's

per specti ve.
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HEARI NG OFFI CER SHEAN: All right.

MR. ABELSON: Now where | was going to
go fromthere, and again it's up to you, M. Reede
knows all the specific conditions. And so unless
you all have other questions of nme, | was just
going to turn it over to him

HEARI NG OFFI CER SHEAN: All right, M.
Reede, why don't you go ahead. And I don't know
if we need to go through --

DR REEDE: And it's Dr. Reede.

HEARI NG OFFI CER SHEAN: | beg your
par don.

PRESI DI NG MEMBER KEESE: How long is
this going to take?

DR. REEDE: It should go fairly quickly.
I have three cleanup itens in the text of the
PMPD, and then --

PRESI DI NG MEMBER KEESE: Ckay, let's do
that before we take a short break. Go ahead.

DR. REEDE: Ckay. |1'd like to draw your
attention to page 48 of the PMPD wherein it's
stated much of that excess tine was consuned by
the applicant's attenpt to provide aquatic biol ogy
studies to satisfy the informational needs for

whi ch staff claimed a new 316B study was required
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ultimately to no avail

I would like to correct for the record
that staff issued a staff assessnment four nonths
after it was deened data adequate. That this
particular Comrittee did not issue a schedule
until 11 nonths after the proceedi ng began

W, on six occasions, staff, | should
say, issued staff's reports --

PRESI DI NG MEMBER KEESE: We're going to
change that.

HEARI NG OFFI CER SHEAN: Yeah, --

DR. REEDE: Okay.

PRESI DI NG MEMBER KEESE: We're going to
change it.

HEARI NG OFFI CER SHEAN: We need to
understand that the entire Conmi ssion has sone
responsibility here, and --

DR. REEDE: Okay.

HEARI NG OFFI CER SHEAN: -- so --

DR. REEDE: Next itemis going to page
51 of the PMPD regarding staff's expert testinony
contested the validity and reliability of the
proxy data used by the Regional Water Board in
granting the 2000 NPDES permit new. And that's

the sentence. This is a collateral attack on
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I would draw the Conmittee's attention
to the Huntington Beach findings in that, and
gquote: "Rather than relying on an extrapol ation
of 1970s data from other coastal plants, the
applicant will conduct a one-year entrainment and
i mpi ngenment study at Huntington Beach to assess
current project and potential cunulative inpacts.
They will also review best avail abl e technol ogy
for the intake systemthat m ght | essen
entrai nnent and i npi ngenment.

We have worked very closely with the
Regi onal Water Board. They told us they had no
exi sting entrainnment data that was site specific.
Now t he Conmittee or the Commission in the
Hunti ngton Beach rejected the use of that data.
And staff in this proceeding rejected the use of
that data. And | would ask that that particular
par agraph be revised if at all possible.

PRESI DI NG MEMBER KEESE: W'l take a
very close look at it.

DR. REEDE: Okay. Finally, in the next
par agraph, it tal ks about cunul ative inpacts. An
I would again refer to the cunul ative inpact

section of Huntington Beach, which is 180 degrees
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out from what has been witten in this particular
PMPD. And the | ast sentence, when the inpacts
from entrai nment and inpingement of queenfish at
Hunti ngton Beach are added to the inpacts of
entrai nnent and i npi ngenent at all southern
California generating stations, the cumul ative
i mpacts on this and other marine species could be
significant, but mtigable.

And now I'Il go to our conditions of
certification.

MR. ABELSON: -- take a break --

DR. REEDE: Ch, sure, we can take a
break, sir.

MR. ABELSON: These are not related to
bio. This is all the remaining stuff is non-
bi ol ogy related. So | don't know whether you want
to take a break now or --

PRESI DI NG MEMBER KEESE: W'l take ten.
Let's take ten. W'Il start again at five mnutes
after on that clock.

HEARI NG OFFI CER SHEAN. And, M. Luster
we' ||l probably go to you after Dr. Reede is
fini shed.

MR. LUSTER: Ckay, thank you very mnuch.

(Brief recess.)
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PRESI DI NG MEMBER KEESE: -- 100, and
sonmebody saying 200, then there's sonmething to be
reconciled here. And you can either leave it to
the wi sdom of ny Advisers and I, or you can help
us out.

DR. REEDE: We will.

MR. TOMASHEFSKY: Speaki ng of wi sdom
just a point of clarification, M. Reede. What
docunent are you actually referring to? Because
you are, | think, swtching back between the PWMPD
and the Huntington Beach deci sions.

DR. REEDE: Ckay, the Huntington Beach
deci si on was page 44, second paragraph under
curmul ative inpacts, that is tied to page -- |
believe it was page 51, paragraph 2, cumul ative
i npact section of the PMPD for ElI Segundo,
paragraph 2, page 51. And the related page in the
Hunti ngt on Beach deci sion was page 44.

MR, TOMASHEFSKY: Ckay, thank you.

HEARI NG OFFI CER SHEAN: All right Dr
Reede, are you going to go ahead and |ist sonme of
these conditions?

DR. REEDE: Yes, and I'Il be very brief
because we have filed a docunent and said we will

send el ectronic file to the Comm ttee upon our
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return.

There were approxi mately 20 conditions
of certification that were onmtted and we have
submitted the om ssions. And there was the
i ncorrect revision used on a nunber of conditions
of certification that have been revised or fina
| anguage agreed to during the evidentiary
heari ngs.

In a couple cases the revisions, the
nunber revision used was a very early docunent,
believe, in the errata to the FSA. There were
subsequently three other docunents issued; and
there were changes nmade during evidentiary
heari ngs.

I have a conplete listing that can be
provi ded of which docunents have revisions to the
conditions of certification. All of those
docunents are on the Conmission's website. Staff
has been fairly pronpt and exacting in making sure
everything is put on the website.

HEARI NG OFFI CER SHEAN: I f you think
that would help us that would be fine.

DR. REEDE: Okay.

HEARI NG OFFI CER SHEAN: But are all your

revisions --
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DR. REEDE: |'m going to draw your --

HEARI NG OFFI CER SHEAN: -- reflected in
your appendi x that was attached to your comments?

DR. REEDE: All the revisions that we
found, okay. There were sone that we did not find
that had been missing. And in that particular
case either the City of El Segundo or the
applicant found those additional ones m ssing.

The one area that | really need you to
focus on was the general conditions. Both the
applicant and the staff had stipulated to a
general condition regarding security, ComSec-8,
that was stipulated to by the parties in, |
bel i eve, Novenber of this past year, due to
addi ti onal concerns --

HEARI NG OFFI CER SHEAN:  Under st ood.

DR REEDE: -- relating -- okay.

HEARI NG OFFI CER SHEAN:. W' ve gone
t hrough sone revisions of that. Wat | would |ike
to do is to, since the |ast Commi ssion-adopted
general conditions is fromthe Salton Sea case,
and we have reviewed those with sone specificity,
particularly as to --

DR. REEDE: That's what --

HEARI NG OFFI CER SHEAN: -- Com 38 --
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DR. REEDE: -- basically you have here.
HEARI NG OFFI CER SHEAN: |'m just going
to take the Word file, you can get it -- Word file

| have for the Salton Sea, cross-reference and

we'll get the latest and greatest to nmake sure
I"ve got it.
DR. REEDE: | would also ask that the

PMPD refl ect the condition numbers, because that
was how we di scovered we didn't have genera
condi tions.

HEARI NG OFFI CER SHEAN:. Ckay, well, |
mean under st ood.

DR. REEDE: Okay.

HEARI NG OFFI CER SHEAN: And speaki ng of
condition nunmbers, | guess | have sonme confusion
with respect to air quality 30 condition. | think
there was sone discussion that the fornmer air
quality condition 1 went out, and that was to be
repl aced by another. | think our practice is
generally if you delete one, we just call it
del eted and then add it at the bottom

DR. REEDE: My understandi ng was that
the original 30 had been deleted. | can verify
that at a later tinme.

HEARI NG OFFI CER SHEAN: We'l| track this
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down. Okay, because in the City of El Segundo
coments, their item nunmber 1 does discuss AQ 29
and AQ-30. We'll run this down and make sure
we' ve got a conplete set.

DR REEDE: And | wll docket it so that
everybody has a copy of it.

HEARI NG OFFI CER SHEAN: All right. Do
you want to discuss any of your conditions, or
should we just get to the point of asking whether
any other party has coment with respect to any of
t hose?

DR. REEDE: Basically our coments stand
except for the applicant's comments on one
particular, | believe it's Haz-4, Hazmat-4. Well
I"'mreading fromthe applicant's comments and it's
t heir page 5.

Relating to Haz-4, you have to excuse
me, ny ears never popped fromthe flight up here,
so don't know how | oud |'m speaking right now.

The applicant is asking that sonme words be
changed. Should the study concl ude the
substitution is infeasible and/or the project
owner elects to continue discussions with staff.
We cannot accept or. They nake a deci sion

And | think froma | egal perspective
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and/or has ramnifications that are very much
different. Now, | realize it's only a two-letter
word, but it can mean whether or not the applicant
will do what's agreed.

PRESI DI NG MEMBER KEESE: And/or has been
debated many tinmes. It doesn't exist, as far as
' mconcerned, so --

DR REEDE: Okay. Well, we would ask
that it just be and.

PRESI DI NG MEMBER KEESE: | nean if it's
and/or, it's both, so --

DR. REEDE: Correct. Additionally, with
the City of El Segundo's item nunber 2, or page 2,
itemnunber 3, with the City of El Segundo is
asking that all plant operators be trained in the
hazardous material floor plan, are realizing that
there's three shifts and that they'd only be, you
know, offering it once. W' re supportive of the
City of El Segundo's request that Haz-2 be trained
so that each shift -- that Haz-2 be changed to
require the floor plan exercise be conducted so
that all shifts attend.

And we have no ot her comments on the
City of Manhattan Beach's PMPD coments.

MR. McKINSEY: Can | ask a procedura
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question?

DR REEDE: Yes.

MR, McKINSEY: We didn't really -- |
just want to enphasize we didn't bring up any
reference to the other parties' proposed changes.
That didn't inply that we were happy with them
You just asked each party to submit their proposed
changes - -

HEARI NG OFFI CER SHEAN. We're going to
come back around to you.

MR. McKINSEY: -- so as we were going
t hrough, | nmean right now what we're doing is
we' re | ooking at other parties' proposed changes.
And | thought the idea was to let those parties
submit them And our silence didn't inply that we
didn't have comrents on sone of these things,
because you' d asked --

HEARI NG OFFI CER SHEAN: | under st and.
And before we're done we'll get to your conments
on it.

MR. McKI NSEY:  Ckay.

DR. REEDE: That's the extent of our
coments on the PMPD -- | nean on PMPD conditions
of certification.

HEARI NG OFFI CER SHEAN: Okay. Now, --
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DR. REEDE: Oh, | might note that we
have included three proposed biol ogical conditions
in our comrents. And those three biologica
conditions are staff's recomrended conditions
relating to potential licensing of this plant.

HEARI NG OFFI CER SHEAN: As expl ai ned by
M . Abel son.

DR. REEDE: By ny --

HEARI NG OFFI CER SHEAN: Est eened
col | eague.

DR. REEDE: That's all, sir

HEARI NG OFFI CER SHEAN: All right, do we
have any coments with respect to staff's offer of
condi tions?

MR. McKINSEY: Yes. And I'll start with
Haz-4. W do want to see the word or. If we were
sayi ng that and/or could be the choice, we would
say or is the correct one, and not and. And what
we have asked is that that was the agreed-to
condition in the first place. W actually had a
di al ogue with staff's appropriate representative
on this issue, and the idea was that we really
could have a choice. Either if we find it's
i nfeasible or we sinply choose to, we can do this.

And what staff had indicated to us was
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that there is no problemw th doing it, and so or
woul d be the final word. And so | don't know if
that's the staff's position. | think what |I'm
hearing is they want to see both requirenents be
nmet before we be able to use the substance we want
to use in Haz-4. But our position has been that
we want the option of either choosing or show ng
it to be infeasible.

And so that's conment one, we woul d

di sagree with that.

MR. ABELSON: O ficer Keese, if |I -- beg
your pardon, I'mtired -- Oficer Shean, if I
could just briefly join on that one issue. |'m

not sure what the proper protocol is here, but on
these conditions there were stipulations. There
was acceptance into evidence based on those.
There's obviously been a clerical error which
you're going to correct.

But the stipulated condition is and.
Not and/or; and definitely not or. If I'mwong
about that, 1'd et M. MKinsey correct the
record. But that is what |'minformed by ny --

MR, McKINSEY: The agreed-to condition
on Decenber 13th is and/or.

MR. ABELSON: Subject to -- can we just,

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

107
John and I, what | would offer to do on that issue
is to sinply confirmwhich of us is telling you
correctly. And together we'll informthe
Committee as to what the stipulated condition was.

HEARI NG OFFI CER SHEAN: Okay.

MR. ABELSON: All 1'masking for is if
that's what was stipulated, let's put that in.

HEARI NG OFFI CER SHEAN: Well, then the
nost wonderful part about that is that the
conditions are entirely within the discretion of
t he Conmi ssi on.

MR. ABELSON: They are.

HEARI NG OFFI CER SHEAN: And even if you
can't conme to ternms as to what was stipulated to,
the presentation to the Cormittee and ultimtely
the Conmission will be the final determ nation.
Ckay, we under st and.

MR. McKINSEY: As to air, the staff has
proposed changes to air quality-9, 17 and 25, al
which would Iower the COlinmt from6 to 2 ppm
The only agreed-to form of the condition had 6 ppm
init.

In the staff's direct testinony they
i ndicated that 2 ppm was necessary, anong ot her

reasons, to bring it in conpliance with the FDOC
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The FDOC, however, is 2 ppm-- | nean 6 ppm and
has never changed. So the reason why we had said
t hose conditions were correct is they matched the
FDOC, which says that the COlimt should be 6
ppm So that's air quality-9, 17 and 25.

So we disagree with the staff's proposa
to lower that to 2 ppm because it doesn't match
t he FDOC.

On air quality 26 I'm not sure why the
staff did this one. But they had suggested
changi ng the standard for 02 nmeasurenent when
determ ning conpliance with the 5 ppm ammoni a
concentration, that the reference would be to 3
percent oxygen, whereas the FDOC says 15 percent
oxygen.

And it's really -- this is nore
probl ematic than the staff saying we want a
different, a tightened standard, because they're
not really lowering the limt, they're actually
telling us deternmi ne your compliance with the
limt with a different reference point.

And thus we'd be asked by the Air
District to deternine it at a 15 percent oxygen
standard, and we woul d be asked by the Energy

Conmi ssion to determine and stay within 5 ppm
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ammoni a using a 3 percent oxygen standard. And
that won't work. And we can't change the Air
District's position.

And so we would say that 15 percent
oxygen is the correct standard on AQ 26, and we'd
di sagree with the staff.

The staff has proposed putting in a
condition AQC-5 which was done at the |ast mnute
on January 22nd of 2003, that would add in the
obligation to use specified certificates, ERCs,
and that they be commtted or surrendered to the
proj ect.

The problem we' ve al ways had with that
condition, we were kind of reluctant as to this
i ssue of the ERC nunbers in particular are not
really sonmething we own. They're sonething that
is issued and we're granted perm ssion to use them
by the Air District.

And so we are conpletely acceptable to
the idea that the Comm ssion has determn ned that
AQC-5 is unnecessary. And so we would resist and
we' d be opposed to having to have to reinsert that
condi tion.

I will inmediately say that this is

different than what we said a year ago. So, |
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know the coment -- |'mjust, we were supportive
of the idea of removing AQC-5, and we'd di sagree
with the staff on that.

I can also articulate that AQ 30 was,

i ndeed deleted. And | think you may hear fromthe
city of EI Segundo if they have sone expl anation
of why they want to insert it. And so the way the
conditions are nunbered and the content of the
conditions is accurate and correct. |n other
words, the 2 through 29 includes all the air
quality conditions that are corresponding to the
operation of the facility that should be included.
And we don't have a problemwi th that. And you
wi |l hear, obviously, fromthe City of El Segundo
on what they meant by AQ 30 in their conments.

The other disagree me would have with
the staff, and it's the only other one in their
recommended changes, is regards if we did
i ncorporate either Salton Sea's conpliance
section, or what the staff had recommended is the
content of what was called Com 15, construction
m | est ones.

That's actually a condition that we
never did really reach agreenent on, and | pored

t hrough the record and what | found was that we
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had reached agreenent to try to figure out exactly
how we woul d word a coupl e of things because we've
been continuously concerned with the idea that
there really was no basis to obligate this project
to commence construction. And nore inportantly,
to penalize it if it doesn't neet certain
gui del i nes.

The executive order that m ght have
given that authority had expired. And the staff
had argued that it could be used under another
justification. But we never really agreed to
that. And we are satisfied that that condition
Com 15, is no longer incorporated in the PMPD. So
we're satisfied with the PMPD on that, and we
di sagree with the staff.

We did agree in November/Decenber, as
the staff indicated, on Com8. That was an
accurate thing.

And so all the other staff changes
ei ther concur with ours, or we don't have an
objection to them W wll probably have a couple
of conments dependi ng on what we hear fromthe
City of EIl Segundo and Manhattan Beach and any
ot her parties on conditions. But as to the

staff's those are our coments.
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DR. REEDE: Comm ssioner Keese, as
relates to Com 15, that's directly tied,
construction mlestones are directly tied to air
quality C-5 in that there's a nexus between South
Coast Air Quality Managenent District's granting
thema priority credits and al so community bank
credits.

They have to pay for the priority
credits from PMLOs. The comunity bank credits
are free PMLO credits that they're giving them
because they're buying the priority credits.

Under the FDOC there's a requirenent
that they start construction within a year of
certification, which is why the construction
m | estones are necessary, because they woul d then
no | onger have credits to nitigate the project.

So there's a nexus for the construction
m | est ones.

MR, McKINSEY: | would add one thing.
We woul d disagree with that statement. There is
absolutely no obligation that we start
construction within a year because we're using
priority reserve em ssion reduction credits.

PRESI DI NG MEMBER KEESE: They m ght --

MR. McKINSEY: There is a requirenent
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that we have to cone --

PRESI DI NG MEMBER KEESE: You woul d | ose
the credits?

MR, McKI NSEY:  No.

PRESI DI NG MEMBER KEESE: | nean, if you
didn't start with --

MR. McKI NSEY:  No.

DR REEDE: Well, comrunity bank credits
t hey | ose.

MR. McKINSEY: The only obligation, and
this is in our testinony on this, the testinony we
i ndi cated was, because we had a di al ogue about a
different requirement in the testinony, and that
was whet her or not what constraints there were
that might justify Com15. And the constraint we
have under the use of priority reserve credits is
we have to conplete construction within three
years.

However, we indicated that's not really
a hard limt. W have the ability to get
extensions to that. And indeed, with the type of
construction we have, involving a constricted
access, a lot of restrictions on tinme of day and
use of day, and a full denolition prior the

construction, we couldn't nake -- we're going to
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be pushing to nmeke the three years.

And so we kind of knew fromthe
begi nni ng we woul d probably have to get an
extension on that constraint. And it's not a hard
limt that says you lose thenmy it has within their
own Air District rules the ability to extend that
t hree-year window. And that's not for start of
construction, that's for conpletion of
construction.

So we woul d disagree with the staff's
characterization on those rules.

PRESI DI NG MEMBER KEESE: Okay, and what
is the rationale for requiring construction to
start with --

DR. REEDE: The air quality credits,
which are coming froma conmmunity bank of
busi nesses that go belly up. They get put back in
there and it's for businesses such as the
applicant that don't have the ability to buy
additional credits on the open market.

They only |l ock those credits in for one
year unless you start construction. Once you
start construction then those credits are | ocked
in. The project would not be fully mtigated if

they didn't start construction w thin one year
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using credits fromthe Air District.

PRESI DI NG MEMBER KEESE: When they start
construction they're going to have to have --

DR. REEDE: They're going to have to
have those credits. But if they don't start it
for a year and a half they put those conmunity
bank credits back into their bucket, so to speak
so ot her people can us them They only commt
those credits for one year if you start
construction within that year. Denpolition would
be considered start of construction

But we still have to adhere to those
m | est ones because the project would not be fully
mtigated if they did not start within one year
because they would | ose the PMLO credits.

MR. McKINSEY: Can | say one nore think
that's really inportant? We woul d di sagree that
the record at all at any point has one single
statement that suggests that we only have a year
to start construction or we'd |ose the credits.
There's nothing in the record that says that.

And, indeed, is really, in fact, what |'m saying
right now that there are no rules in the District
that say that. That's new testinony, because this

has never come up that there was some kind of
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constraint that we use the credits within a year

So right now the evidentiary record only
addresses the other end of it which is, is there a
constraint on when we have to conplete
construction by. There's nothing in the record,
and I'monly saying this as a conment, |'d ask you
to |l ook at the record, that suggests we have a
year or we | ose the credits.

MR, ABELSON. Chairnan, just one
procedural point, if I may. | feel very uneasy
about the dial ogue we're having with regard to
t hese aspects of the conditions for this reason
Things were stipulated to because they were agreed
to and entered into the record w thout the benefit
of briefing, wthout the benefit of argunent,
wi t hout the benefit of, you know, the nyriad pros
and cons that one would want to consider before
maki ng a deci sion.

There's been an admini strative
oversight; that's understandable. That's going to
be corrected. But | would request respectfully
that if we're going to get back into the nerits of
changi ng stipulated conditions, that we basically
get an opportunity to brief the issues. Because

we may indeed have a difference of opinion, and
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perhaps it's irreconcilable, but you deserve to
have the benefit of the argunents thoughtfully
presented, you know, so you can consider which way
you really want to go on it.

HEARI NG OFFI CER SHEAN: Well, isn't it
the thing we nost deserve is the underlying basis
that woul d suggest that this is the appropriate
thing to do? 1Isn't it easier for you to give to
us whatever you find either in the FDOC or the
District regs or anywhere el se that says, |ook
you guys are at risk if you do not conmence

construction. Your bank credits are going to

| apse.

MR, ABELSON: All |'m saying, Oficer
Shean, --

HEARI NG OFFI CER SHEAN: Ckay, so | mean
all 1'"msaying, and let nme just finish ny
sent ence, --

MR ABELSON:. Sure, sorry.

HEARI NG OFFI CER SHEAN: -- if you want
to provide to us -- first of all, with respect to

the mlestones as we used to use them they were
under the authority of the executive order. Since
t hat executive order has now | apsed, for the npst

part you don't find these mlestones in Conm ssion
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deci si ons now.

If there if another reason to have them
there, and you can identify where in the record we
would find that, then there is a reason to support
it. So | would just say, since you're noving this
forward, if you can provide us sonething that
tells us where to ook, or find it, yourselves,
and provide it to us --

MR, ABELSON. All |I'masking for is an
opportunity to do that in a thoughtful way,
per haps between now and the 30th we may actually
have -- what's today, today's the 23rd -- but I'm
sure we had a reason why we were, you know,
advocating that position. W'd |like a chance to
represent it.

HEARI NG OFFI CER SHEAN: That woul d be
fine. You have till March 1, right?

MR. McKINSEY: | would iterate
actually agree with M. Abelson's position that
we're not talking, in fact here we would say we're
not tal king about nodifying an agreed-to
condition. This has cone up two reasons. One, we
never reached agreenent on Com 15; and two, it's
already not in the PWD. And so all we're really

iterating is we agree to that decision to renove
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it. And that's actually what's brought it up, is
that you've chosen not to include a Com 15.

And | wasn't trying to suggest that we
want to go into; however | did just concede that
you nade a change to another condition that we're
okay with, even though it was agreed to. And
that, once again, was because you had made a
change that we're confortable with

HEARI NG OFFI CER SHEAN: Ckay.

MR. McKINSEY: So we've conpl eted our
comment s.

HEARI NG OFFI CER SHEAN:  Your comments.
Does any other party have a coment on the staff's
proposed changes?

Okay, why don't we nove now to M.

Luster fromthe Coastal Comm ssion and have you go
ahead, sir.

MR, LUSTER: Ckay, thank you very nuch.
I'"ve just got a couple of brief coments right
now, primarily about the witten comments we sent
| ast week. And I'Il then be available to try to
answer any questions you have.

To open, first off, the Coasta
Commi ssi on has not objected to the continued

operation of this plant, but has recogni zed the
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project as proposed in the AFC does not yet
conformto the Coastal Act.

We have a nunber of concerns with the
PVMPD. We'll be providing additional witten
comments by the deadli ne next week. Today I'|
very briefly cover the comments provided | ast week
in regards to two main areas.

First, the baseline used in the PMPD for
mari ne bi ol ogy. W believe that's insufficient
under both CEQA and the Coastal Act. Essentially
wi t hout the necessary biological informtion
that's currently m ssing any nunber that you pick
for appropriate flow level is arbitrary and woul d
be usel ess for purposes of determ ning inpacts to
mari ne bi ol ogy.

Secondly, we believe the PMPD i nproperly
handl es the Coastal Conmmi ssion's review
responsi bilities under both the Warren Al qui st Act
and the Coastal Act. And at this point in the
process it appears, based on the applicable
requi renents, that they allow either of two
options to the Commi ttee.

One is to reject the proposed
anmendnents, the applicant's proposed amendnents

that were adopted as part of the PMPD, and instead
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require the necessary entrai nnment study, or reject
it for purposes of infeasibility or that it would
cause greater adverse environnmental inpact. And
we have conments on that option in our witten
mat eri al .

The other option would be to retain the
proposed amendnments but request that the Coasta
Commi ssion review them for conformty to the
Coastal Act policies.

I know that a | ot of questions have cone
up previously today, that you probably have a few
for me. 1'Il let the rest of our witten coments
fromlast week speak for thensel ves, and go right
to your questions if you have them

HEARI NG OFFI CER SHEAN: Thank you, M.
Luster. This is Garret Shean. Yes, | do.

And you' ve reiterated what | read on
page 2 of your submittal which is in the portion
called, | guess | won't call it paragraph one, but
headi ng nunber one. And let me just read it
because | think it is something you just
rest at ed.

It says: The underlying error behind
each of these is that the PMPD does not use their

current and relevant entrai nnent data to describe
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the existing conditions.

Now, if |'ve understood what you put in
witing and what you' ve just said, in the Coasta
Conmi ssion's view the 316B, let ne just call it
the 316-B type study, is necessary because it
provi des the basis to define the existing
condi tions under CEQA, is that correct?

MR LUSTER: It's correct. And not only
the existing conditions under CEQA, but for
pur poses of the Coastal Act. And we recognize the
appropriate flow level is one part of determ ning
exi sting conditions, but that's only one piece of
the puzzle.

The effect that that flow | evel has on
mari ne bi ol ogy should be a part of the baseline
description, but there are no entrai nment data
avail able to provide that information.

It's alnost as if, | was trying to think
of a good analogy. |It's like saying that say
you're a traffic engineer; you' re designing, you
say a two-lane road is w de enough, but you're
basing that on what traffic was |ike 20 years ago
in atow 50 niles away. You don't have any
current information on traffic flows in that area

To go ahead now wit hout any entrai nnent
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data is to nmss potential inpacts. For instance,
if there are seasonal caps in the spring of the
year, but the flows are mexim zed later in the
year when a certain species may be spawni ng, we
have no idea, based on the current information in
the record, what sort of inpact that woul d have.

And the only way to get that information
is through an entrai nnent study.

HEARI NG OFFI CER SHEAN: Ckay, let ne
just do a couple things here. So, am | correct
that as the staff was stating its position, and,
of course, the staff has a couple of different
views as to which flow |l evel they think is
appropriate, but am| correct in understanding
that the Coastal Conmi ssion would add to the flow
| evel also data derived froma 316B type study as
necessary for defining the existing conditions
under CEQA? And then we'll get to your Coasta
Conmmi ssion act as a separate item

MR. LUSTER: Well, I'mtrying to recall
I don't believe the Coastal Conm ssion weighed in
on the CEQA baseline question you just asked in
their -- or 413D report. They did say that under
the Coastal Act that entrai nment study would be

necessary for conformty to the Act.
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| guess | could, by extension, say that
woul d apply to CEQA since, |ike the Energy
Commi ssion's process, the Coastal Act -- or the
Coastal Commi ssion's determ nations are considered
CEQA equi val ent .

HEARI NG OFFI CER SHEAN: COkay, well, I'm
not trying to get you to say or do nore than what
you think you had intended, at least in the
i medi at e past.

And so as far as the 316B study, that,
in your mnd, is independently necessary for
Coastal Act conformty?

MR, LUSTER: Correct, yes. Now, a ways
back in this review we, along with Energy
Commi ssion Staff, did accept a proposal fromthe
appl i cant saying, you know, could we try this King
Har bor data to see if it would be adequate. And
we're open to that possibility. But as it turned
out, those data weren't adequate.

And, you know, based on that the Coasta
Conmi ssion then went on and determ ned that a new
entrai nnent study woul d be needed.

HEARI NG OFFI CER SHEAN: Okay. The
Chai rman had previ ously asked questions about

considering all the things that are before this
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Commi ssion, and we're | ooking at not only the flow
caps and ascertaining what m ght be appropriate,
and al so the contenpl ated NPDES process that woul d
apply the apparently nore stringent 316B
requi renents.

Now, can you tell us how you woul d see
t he Coastal Commi ssion interacting with the
results of the 316B study and a new NPDES permt?
Do you consider that you have a | ega
responsibility to go beyond what ever the
provi sions of the permit are in order for you,
under the Coastal Act, to satisfy your conditions
with regard to, nost particularly, enhance,
restore and mninize the entrai nment?

MR, LUSTER: Well, let's see. | think
heard two questions. One is how the Coasta
Commi ssion would interact with this future study
by the Regi onal Board based on the new 316B rul e.
| imagine that we would interact with them
probably, you know, through workshops or working
groups or something; work to develop if there's a
need for updated protocols or that sort of thing.

But the concern for the i mediate
project is that, as was stated earlier, depending

on a future study to determ ne inpacts for a
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decision currently before us, doesn't provide
necessary i nformation when we need it, which is
ri ght now

I think one of the briefs you received
| ast week fromone of the parties nentioned the
Sundstrom case, which is always quoted to nme as
establishing that principle that you need to know
the i npacts of the proposed project when you're
maki ng the decision, rather than put that off to
some future studies and determ nations based on
t hat study.

HEARI NG OFFI CER SHEAN: May | ask you
that, then. To what extent can the Energy
Conmi ssion rely on an apparently existing and
valid permit with respect to knowi ng what the
i npacts are now, or are, as permtted?

MR. LUSTER: Well, there was sone talk
earlier about whether the Regional Board had
exclusive jurisdiction over coastal waters or not.
And clearly they don't, or the Regional Board's
| aws and regul ati ons would be the only ones that
were applicable there. The Coastal Act, the
Energy Conmission in reviewing this proposal
State Fish and Gane, all sorts of other statutes

apply to coastal waters.
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And we do have a section of the Coasta
Act that defines part of the relationship between
us and the regional boards. W can't conflict
with a determ nation by a regional board, but that
doesn't nmean we can't go beyond them And, in
fact, we do go beyond themin a nunmber of ways.
In part because we're | ooking at different aspects
of a project, or focusing on different types of
i mpacts.

The regi onal board has a different
standard than we do in our requirements to
mai ntai n, restore and, where feasible, enhance
mari ne bi ol ogi cal resources. That standard
sometines results in Coastal Conmm ssion decisions
goi ng beyond what a regional board woul d deci de.
In part because the regional board doesn't | ook at
that particular standard in its decision-naking.

There's also some talk earlier about the
whol e question of federal preenption. And the
coments, |'Il get to you additional witten
comrents by next week. W've witten a position
paper on federal preenption that shows very
clearly that the Regional Board' s NPDES permt is
a state, not a federal permt.

And the question of whether a federa
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permt preenpts actions of the Coastal Commi ssion
shoul dn't even apply in this situation

Does that nake sense?

HEARI NG OFFI CER SHEAN: Yes, it sounds
i ke a Pandora's Box.

(Laughter.)

PRESI DI NG MEMBER KEESE: This is Bil
Keese. But if it's a state action does it fal
under the jurisdiction of the Energy Commission to
override it?

MR. LUSTER: Well, our read of the
Warren Al quist Act allows the Energy Conm ssion to
override specific provisions provided by the
Coastal Comm ssion under just those two
circunstances in 25523(b), due to infeasibility or
due to greater adverse environnmental harm

And outside those |imted exenptions I
guess the burden is on the Energy Conm ssion to
adopt the Coastal Conmmi ssion's specific
provi si ons.

PRESI DI NG MEMBER KEESE: Okay. The
qguestion of baseline for inpact. Wat do you
consi der the baseline?

MR. LUSTER: As far as the flow nunbers?

PRESI DI NG MEMBER KEESE: Well, is it --
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are we starting with -- if we use what staff has
i ndicated as historically what the Energy
Commi ssion has used in these cases, which is the
average of the five years before the filing, does
that -- that establishes a base flow, and | guess
that establishes a -- if we do a study that
establishes the base as to entrai nment and
i mpi ngenent. |Is that the base fromwhich we start
and we say nitigate anything above that?

MR. LUSTER Well, | think I'Il defer on
that one. |In part because the Coastal Conm ssion
did not weigh in on selecting what it thought an
appropriate flow regi me should be. And also, in
part, they think a finding by the Coasta
Commi ssion to require the entrai nment study just,
it mkes it -- the question as to flowis
premature wi t hout know ng what sort of organi sns
are out there being affected, and to what degree.

The fl ow nunbers are secondary to that
as far as establishing baseline.

PRESI DI NG MEMBER KEESE: Well, the flow
nunbers will be what translates --

MR, LUSTER: | missed that, |'msorry?

PRESI DI NG MEMBER KEESE: The fl ow

nunbers will translate into your entrai nment and
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i mpi ngenment .

MR. LUSTER: Right, but only as soon as
we know what sorts of organisns are involved. So
wi t hout that m ssing piece of the puzzle, whether
it's 101 mllion or 139 mllion or sonmething in
between is kind of an arbitrary selection at this
poi nt, because we don't know how any given flow
will affect the marine community at, you know,
given tinmes of the year

PRESI DI NG MEMBER KEESE: | believe we
were saying that for our CEQA anal ysis of whether
there is an inpact we would | ook to see if there
is a higher flowthan historical. And we're
differing on what the nunber, base historica

nunber shoul d be.

MR. LUSTER: Well, | guess it's the flow
during whatever flow reginme is picked. If the
flow at any given tine of the year -- excuse ne,

if the proposed flow at any given tine of the year

is greater than the flow during the baseline

period, that could be an unacceptable or

significant inpact on the marine community.
PRESI DI NG MEMBER KEESE: Correct, and --
MR. LUSTER: Based on, you know,

spawni ng patterns or presence or absence of
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various marine organisns at that particular tine
of year that we're not aware of yet wi thout that
entrai nnent data.

PRESI DI NG MEMBER KEESE: | think we're
in agreement on that. Now, in the second
guestion, so the baseline is established, and if
you' re not having an inmpact above that, under CEQA
you don't have to mitigate it.

Now we conme to the Coastal Comm ssion
rules and to include enhance. Are you, for your
pur poses, the Coastal Commi ssion purposes, are you
suggesting that the baseline is zero; that we
should mitigate any inpact that this plant has?

MR, LUSTER: Well, | guess what we're
saying is we don't know what the baseline is
absent that entrainnment data

PRESI DI NG MEMBER KEESE: But after we do
the entrai nnent data and deci de what historically
was taken, then what we would mitigate is what
addi ti onal taken above that?

MR. LUSTER: | missed the last, could
you repeat the question, please?

PRESI DI NG MEMBER KEESE: Once we
determ ne fromthis study what was being taken, is

the mitigation then what additional amounts are
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bei ng taken above that? O do you assune that we
should try to get to zero and everything being
taken should be nitigated?

MR. LUSTER: Well, | don't think it's as
sinmple as that unfortunately. M. Abelson tal ked
earlier about the idea of nmitigating to the extent
feasi bl e and assigning a dollar value to, you
know, what feasible amount could be paid to
mtigate.

Restoration to the point feasible could
be -- | think that could fit within that
presentation by M. Abelson. |If the Cormmittee
determ nes, you know, based on the record, the
entrai nnent data showed this nmuch of an inpact due
to baseline conditions, and the applicant -- it's
feasible for the applicant to restore up to x
ampunt, -- I'mtrying to say, that's | ess based on
what ever flow nunber is picked and nore on the
feasible mitigation neasures that are necessary.

Does that nake sense?

HEARI NG OFFI CER SHEAN: But is the
necessary, as you use that word --

MR, LUSTER: Necessary to conformto the
Coastal Act, yes. The requirenent to restore

wher e feasible.
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HEARI NG OFFI CER SHEAN: Okay, let me --

PRESI DI NG MEMBER KEESE: All right. |
think we're hearing what the positions are It's
certainly difficult for us. |In any event it would
be difficult to establish at the front end what
the dollar anount, dollar mitigation amunt is.

MR. LUSTER: Which is part of what we're
concerned about noving ahead at this point wthout
the entrainnent data. Had it been required nmuch
earlier in the review process after the staff
recommendati on that the Kings Harbor data were not
adequate, then this question would be a much
easier one to handle at this point.

And as long as it renmi ns unanswered,
the nunber that you establish for purposes of
feasibility is probably arbitrary.

PRESI DI NG MEMBER KEESE: | guess ny
final question would be if, under the new federa
rules that will be applicable to this when a
permit is granted, there is a significant
reduction in entrai nment or inpingenent, should
the decision be witten to give benefit to the
applicant for that purpose?

So, for instance, if there was a 50

percent reduction in both, which is not realistic
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| don't believe, if we have sonme of one and very
little of another, but if it was 50 percent,
should we wite it that we take off our limts as
to how much flow there should be? Do we need flow
limts anynore if we reduce the entrai nment and
i mpi ngenment by 50 percent?

MR, LUSTER: Well, | guess a couple
responses. 1'd have to wait and see what the
actual situation is, you know, if and when the new
rule was finalized and survives all appeals and is
i mpl enent ed.

The one part that we haven't tal ked
about yet really, the Coastal Act not only
mai ntai n, enhance or feasibly restore the nmarine
bi ol ogy, there's a requirenent to mnimze adverse
effects of entrainment. So a strict reading of
that would be minimze, nmeaning to bring to the
| onest | evel possible. Whether that's a 50
percent reduction, a 60 to 90 percent that's
tal ked about in the new rule, or sonething |ess
than that. W have to depend on, you know, what
sorts of effects are being caused and what kind of
changes are feasible to address them

PRESI DI NG MEMBER KEESE: And we have to

bal ance how much energy can be produced, because
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obviously if we -- we can serve all of those
purposes if we just shut down the plant. But --
so our bal ancing has to be sonewhere in between
here.

MR. LUSTER: ©h, and we're not
suggesting that -- and we're fine with the plant
operating under its existing conditions. W're
fine if the proposal neets the Coastal Act
requirenents. And it's not to say that a coasta
power plant can't neet the Coastal Act
requi renents, you know. A number of them are up
and down the street that have gone through Coasta
Act review. Ten have gone through Energy
Conmmi ssi on deci si on-nmaki ng based on the Coasta
Conmi ssion's input.

HEARI NG OFFI CER SHEAN: Let ne just ask
agai n. | heard and wote down the words, we're
fine with the plant operating under the existing
conditions. 1Is that what you said?

MR. LUSTER: Yes. |If this was not
subject to an AFC review that required the
determ nati on of the Coastal Conmission as to
whet her the proposal would conformto the Coasta
Act, then if it were fine, | should translate to

mean we have no say in it, you know It would
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operate as an existing facility; there's no
devel opnent that kicks into review under the
Coastal Act.

But because it's in this process, and is
proposi ng a change to the facility, we're
i nvol ved.

HEARI NG OFFI CER SHEAN: So it's only
because on the | andward side of the ocean cooling
wat er systemis going to change; that's what nekes
it un-fine for the Coastal Conmi ssion?

MR. LUSTER: Well, the water work side
changes as well, as far as the Coastal Act is
i nvol ved. CQur definition of devel opnent that
kicks into our review or permt process includes
removal or discharge of anything fromthe ocean
which in this case includes the cooling water
pl us the, you know, the Warren Al qui st Act
requires the Coastal Conm ssion involvenent in
this situation just because the facility is
| ocated in the coastal zone.

HEARI NG OFFI CER SHEAN:. Okay, | just
have a few questions. Did you hear the staff
proposal with respect to its three offered
bi ol ogy --

MR. LUSTER: That was tal ked about
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earlier today?

HEARI NG OFFI CER SHEAN: Yes.

MR. LUSTER: O was that in the witten?

HEARI NG OFFI CER SHEAN: It was in their
witten subnittal and was tal ked about earlier
today as the staff's suggested conditions with
respect to biology. And they basically were that
there be annual and nonthly flow caps; there be a
post-certification 316B type study and everything
that follows fromthat; plus a deposit of al
feasible nmitigation funds in trust.

MR. LUSTER: Right. Well, yes, | did
get that.

HEARI NG OFFI CER SHEAN: What's the
Coastal Conmmi ssion Staff reaction --

MR. LUSTER: The Coastal Conmi ssion's
report found, or had the specific provision that
an entrai nment study would be needed before the
final decision by the Energy Comm ssion. And so
that's the Coastal Conmission's position

Well, to determine conformty with the
Coastal Act on either the applicant's proposed
anmendnents, including the aquatic filter barrier
and the paynent in the restoration fund, that sort

of thing, or the staff's proposals here, that
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woul d require requesting of the Coastal Conm ssion
a review and their position on whether either or
both of these anended versions of the project
woul d conformto the Coastal Act.

And t hen perhaps a revised PMPD i ssued
with the Coastal Conmi ssion's additional input on
this anended, one or the other version of the
anended project.

HEARI NG OFFI CER SHEAN: | have one | ast
gquestion, M. Luster. The 30413 Coasta
Commi ssion report that you just referred to, in
t he Public Resources Code there are enumnerated
items under the sentence that reads: The
Conmmi ssion's report shall contain a consideration
of and findings regarding all of the follow ng.
And item nunmber 5, and it's the only one that uses
the word conformance, "the conformance of the
proposed site and related facilities with
certified local coastal prograns in those
jurisdictions which would be affected by any such
devel opnent . "

Now, | know that you testified |ast year
and the staff's brief discussed in the spring the
rel evance of the |ocal coastal plan or program for

El Segundo.
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Now, can you tell nme, first of all, has
the Conmittee mi scharacterized that 1982 certified
El Segundo LCP and the | anguage that seens to
suggest that the federal NPDES permit process
adequately addresses the Coastal Act policies
related to the protection of water and marine
resources? |Is that incorrect in terms of the
pages of the LCP we're |ooking at?

MR, LUSTER: Well, actually that's part
of nmy witten comrents |'m preparing before the
March 1st deadli ne.

HEARI NG OFFI CER SHEAN: Well, then
that's fine. You don't need to try to answer it
now. But | think that's one of the things that
the Conmittee is interested in. First of all
whet her or not that 1982 version of what we see to
be the Coastal Conmi ssion certified LCP, and what
is the neaning, if any, of the |anguage that says
that the federal NPDES permit process adequately
addresses Coastal Act policies related to
protection of water and mari ne resources. And

t hen what we should do with that.

MR, LUSTER: Right. Well, I'Il give you
a brief preview, |I guess. [|'mlooking quickly for
the full citation. 1 don't see it right offhand.
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But basically the LCP states that the water and
marine resources policies of the Coastal Act are,

qguote, "not applicable or have been adequately

addressed by other state or federal |aws."

And | would presune that the not
appl i cabl e choice woul d be the appropriate one for
here because the things that occur in the offshore
waters are outside EIl Segundo's LCP jurisdiction.
And so a question as to whether an NPDES permt is
adequate is not applicable in this case.

HEARI NG OFFI CER SHEAN: So if |
understand correctly, the LCP, which acknow edges
the exi stence, for exanple, of both the Edi son E
Segundo project and the Chevron term nal --

MR, LUSTER:  Um hum

HEARI NG OFFI CER SHEAN: -- does not --
are you saying that it does not apply because
physically or geographically the intake and
outfall are too far offshore, or something |ike
t hat ?

MR. LUSTER: Well, for instance, an
NPDES permt for those facilities or for other
ones in El Segundo, those permit conditions can
cover things like industrial stormwater runoff,

you know, treatnment requirenents for municipa
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servi ce yards or whatever.

And so | think -- | can't go back in
time and know what exactly everybody was thinking
in 1982, but | think the reference to NPDES
permts, it doesn't exclude -- excuse ne, our
current reading of that doesn't exclude
recogni tion of NPDES permts because many of their
conditions apply within EIl Segundo proper
Portions of themalso apply outside of E
Segundo' s jurisdiction.

And in that case it would be the Coasta
Conmi ssion using its direct authority under its
retained jurisdiction rather than depending on the
LCP to, you know, say that those inpacts are
covered.

HEARI NG OFFI CER SHEAN: Ckay, so if I'm
under standi ng correctly the current position of
the Coastal Conmission is that the LCP applied to
a certain extent, but the Coastal Conmi ssion has
retained that portion of the jurisdiction that
relates to --

MR. LUSTER: Yes, in npbst cases, and
believe it's the case in El Segundo, the Coasta
Conmi ssion retains its jurisdiction up to the

ordi nary high water mark of coastal waters. So
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everyt hing of fshore essentially is Coasta
Commi ssion jurisdiction. And inshore that |ine
woul d be under El Segundo's jurisdiction

HEARI NG OFFI CER SHEAN: So there
essentially is a physical denmarcation?

MR. LUSTER Yes. And there's also a
reserved clause in the Coastal Act that reserves
consi deration of major energy facilities to the
Coastal Commi ssion, as well.

HEARI NG OFFI CER SHEAN: Al l right.
Thank you.

MR, LUSTER:  Um hum

HEARI NG OFFI CER SHEAN: Okay, | think
M. Luster, that's pretty nmuch it. Did you want
to comment on any of the condition rewrites that
you may have heard while you were nonitoring the
conversation previously.

MR. LUSTER  Yeah, | don't think |'ve
heard any else to comment; 1'Il be | ooking at
other biology in my further conments.

HEARI NG OFFI CER SHEAN: All right, thank
you.

MR, LUSTER: Ckay, thanks.

HEARI NG OFFI CER SHEAN: | think at this

poi nt we should go to the environnmenta
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i ntervenors, and that would be Heal The Bay and
Baykeepers.

And then we'll do the City -- the
Cities, and then we should be pretty nuch done.
Mur phy- Per ki ns have agreed to cone back for the
comment period that begins at 6:00 or thereabouts.

Yes, sir.

DR GOLD: Good afternoon. M nane's
Dr. Mark Gold and I'Il start our comments, and Dr.
Craig Shuman will conplete them Unfortunately,
our attorney for the case, Tracy Egosegoe, was
unable to meke it today and asked ne to send her
regrets.

Just for background, just a rem nder on
Santa Monica Bay, it's part of the Nationa
Estuary Program One of the goals of the Nationa
Estuary Programin particular is to protect and
restore the Bay's natural resources. And this is
al so a goal of Heal The Bay and the Santa Monica
Baykeepers, so this is a mssion for us, as well

Al t hough we strongly urge the CEC to
reject the requirenents of the proposed decision
and we support CEC Staff's recommendation to
adequately study and potentially adopt the

wast ewat er cooling option, or adopt a fully

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

mtigated option, we also support the Coasta
Commi ssion's offer to determne if the project
conforms with the Coastal Act. Clearly we just
heard for the |last hour about those particul ar
i ssues.

We believe that the 316B type study is
necessary to adequate assess inpacts to marine
resources, and subsequent determ nation of
mtigation requirenents nmust be conpl eted before
proj ect approval takes place. So that's the
position of our organization

We're not trying to stop this project.
We are trying to nmake this project protective of
the already degraded resources in Santa Monica
Bay.

HEARI NG OFFI CER SHEAN: Since you are
enphatic, Dr. Gold, do I understand then if it
nmust be done before, then the elenments of the
staff's new suggested or recomrended conditions
woul d not satisfy that because they woul d occur
afterward? 1|s that -- am| hearing --

DR. GOLD: Right. And we'll get nore

into the logic behind that. But predomi nately

144

SO

it's that you can't really determ ne what adequate

mtigation is until that study is conpleted. Th
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last thing we want is a San Onofre type situation
that |abors on for a decade before determ nation
is made on adequate mtigation.

Your own staff has been critical, Fish
and Ganme, NMFS, the Coastal Conmmission, as well
has been critical about the draft proposal, as it
is. Wiat we'd like to say, which I'll go through
very very quickly because much of it is redundant
to what has been said.

It's that the approval of the proposed
project violates CEQA. The project calls for the
denolition and repl acenent of existing El Segundo
Generating Facility. It does not leave it intact.
Therefore, it's required by CEQA, mnmust mitigate or
avoi d significant adverse environnental inpacts
where possible, and to provide fully enforceabl e
mtigation nmeasures.

Al so, on the proposed decision, legally
deternines the baseline by using the NPDES permt.
That's been discussed at length. W're in
concurrence with the fact that the baseline should
be zero at intake one, which means the baseline
shoul d be 102 billion gallons per year

Also we're very troubled by discussion

to basically say that an NPDES permit decision is
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basically the functional equival ent of CEQA
Al t hough that's true for the Regional Water
Quality Control Board, |'ve never heard before,
and |'ve appeared before the Regional Board wel
over 100 tinmes in the last 15 years, |'ve never
heard anyone trying to apply a permt decision and
the findings in a permt decision to other CEQA
oriented decisions. So this is very surprising to
me and our organizations, as well.

Why the 102 billion gallons per year? |
thi nk you've heard earlier that the five-year
averagi ng period was, in essence, manipulated into
i ndi cate higher flow during the peak of the energy
crisis. And also basically Units 1 and 2 were
conpl etely shut down over the |ast couple of
years. So that's why the 102 billion gallons per
year makes nore sense

The Regi onal Board, in the past, has not
supported directly the applicant's position that
the current permt is determ native of the
previ ous environnental review. | can tell you,
havi ng gone through and appeared on that pernmt in
front of the Regional Board, there really was
hardly any di scussi on whatsoever on flow. So this

was not really the major issue at that time. It
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was really nmore fromthe standpoint of nonitoring
i npacts to the receiving waters at that tine.

From t he standpoi nt of El Segundo
Generating Station, it has significant unmtigated
effect on the environnent. And these inpacts have
not been adequately addressed, as has been stated
in what we submitted previously. The alternative
cooling options have not been fully explored, and
obviously that's sonmething that needed to be done.

Al so the proxy studies were not
appropriate. You've heard that ad nauseam from
t he standpoint of the O nond Beach studi es being
25 years old or so. The Scattergood proxy study
basically used outdated nmethods. And King Harbor
which is also in close proximty to another power
pl ant, the Redondo Power Pl ant, was not designed
to assess the entrai nnment inpacts, as well

So there really has not been reference-
based studies to determni ne what those conditions
shoul d be and what the inpacts of the operation of
the facility and the expansion of the facility
will be. And so that's why that is sorely needed,
is to do that reference-based sorts of work.

On the other issue, fromthe standpoint

of waiting for the NPDES permt to make further
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determinations, that's a great concern, as well
We can't presuppose what the Regional Water
Quality Control Board is going to decide in 2005,
or maybe even 2006, since there's an extensive
permt backlog at the Regional Water Quality
Control Board, to actually deternine what sorts of
studi es are going to be done.

That's why we urge you to nake the
decision today, or in this process, on really
maki ng sure that the 316B type work occurs as soon
as humanly possi bl e.

On the issues that were brought up so
clearly by -- oh, I"'msorry, one other thing is
deferred nmitigation neasures are not |egal or
appropriate. So that's in relation to the 2005
NPDES permt. And that mtigation again should be
determ ned based on study results, not sone
arbitrary determ nation right now, which | guess
some peopl e have been asked to sort of guess what
the mitigation amunt would be. And we believe
that there's not enough information to really make
that determ nation at this point.

PRESI DI NG MEMBER KEESE: | think that's
certainly fair. The question is should we take

anyt hi ng that happens under that process into
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consideration in crafting our decision. Not that
it woul d be adequate nitigation, but for instance,
as | asked the question before, if the applicant
is required to reduce entrai nment and i npi ngenent
by 50 percent, under that rule, should we wite in
our decision that at that point our nonthly flow
requi renents are renoved so that they can produce
full power.

DR. GOLD: | mean fromthe --

PRESI DI NG MEMBER KEESE: Assuning that's
t he decision. | nean we have a major disagreenent
here on whether they can produce at full power.

DR. GOLD: | think fromthe standpoint,
and | think this was echoed by the staff nenber
fromthe Coastal Commission, is that without
adequately knowing really the specificity of
what ' s being entrai ned, and al so what the
conditions would be in non-inpacted areas, | stil
think arbitrarily choosing a 50 or 60 percent fl at
| evel as sonething for mitigation, could be
conpletely m ssing the boat fromthe standpoi nt of
protecting the resource. And so that's obviously
our primary consideration.

Again, we strongly support the Coasta

Conmi ssion's positions on both the EIl Segundo LCP
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not being the functional equival ent of conpliance
with the overall Coastal Act. The outdated LCP is
not reflective of the current situation in the
Bay. We're tal king about 22-year-old LCP

Again, like even worse than the Regi ona
Board' s backl og woul d be the Coastal Commission's
backl og on LCP. So that's very very critica
t here.

And then finally, approval of the
proposed project violating the Coastal Act. As
you' ve heard many many tines in the |last two
hours, under the Act marine resources shall be
mai nt ai ned, enhanced, and where feasible restored.
And there really has been no effort whatsoever to
try to do that in this ruling.

And that the effects of entrainment nust
be mnimzed. And in order to mnimze the
effects of entrai nnent an adequate entrai nment and
i mpi ngenent study needs to be required first. And
so just echoing that.

Now, I"mgoing to pass it over to Dr.
Shuman right here. But one thing | would like to
enphasi ze is he's going to talk about the $1
mllion going to the Bay Restoration Conmi ssion

Is that when | testified on this last year | was
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Chair of the Steering Conmittee of the Bay
Restorati on Commission. Currently I'mthe Vice
Chair of the Bay Restoration Commi ssion.

And | will tell you that none of this
has ever been discussed with the Comm ssion
what soever fromthe standpoint of whether or not a
certain dollar anmpbunt woul d be adequate for either
a) doing a proper entrainnent study and a
reference-based study, or b) which | think is even
nore inmportant, is determ ning what the dollar
anount woul d be that would be necessary for
mtigation of the inpacts caused by this project.

And so | just want to enphasize that as
sonmeone who literally plays that role of sitting
on the decision-nmeking body for the Bay
Restorati on Comm ssion. That we literally had
never heard about this until two days, | think,
before the | ast hearing about a year ago.

So, with that, let nme pass that --

HEARI NG OFFI CER SHEAN: Excuse ne, |et
me just ask you a question if I may. You may be
the appropriate one to answer this. But I'm
trying to get ny arms around the concept here of
the entrainnment -- first of all, | guess the

speci fic 316B type study done in order to
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deternm ne the extent of inpacts.

As | look at the new federal EPA rules,
it appears to nme that they seemto be perfornmance
standard driven, if you will. That when they're
tal ki ng about the options that are available for
existing facilities, for exanple, wth entrainnent
they just say reduced by 60 to 90 percent to get
t he equi val ent of a closed cycle or recirculating
system

And then the second option is
denonstrate neeting performance standards by any
combi nati on of design changes, operational changes
or habitat restoration. Am|l correct in
understanding that that's the direction they're
going, and this 316B or the type of studies that
both the Coastal Commi ssion and you are referring
to are going in alittle bit different direction?

DR. GOLD: Well, | can tell you right
now that the Regional Board -- and Tony Rizk from
t he Regi onal Board is here if you want to ask him
directly -- but the direction that the Regi ona
Board has been going is they've been neeting now
about every other nonth to actually discuss
exactly what you're asking.

So | don't think there's been a
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preconcei ved determ nati on of how to interpret the
regul ations that literally just canme out. And so
whet her they're just going to go in the flat
reducti on, which mght be something that, you
know, perhaps Dr. Rizk would prefer to go in that
direction; or whether there's going to be the
subsequent region-w de sorts of studies necessary
to really determ ne what the inpacts are in
conparison to true baseline conditions on
i ct hyopl ankt on and those sorts of issues.

I think that rermains to be seen. And
it's conpletely speculative, | think, for me to
state really exactly where that direction is going
to end up.

HEARI NG OFFI CER SHEAN: Ckay, well
that's informative.

DR GOLD: Okay.

MR, ABELSON. Officer Shean, just one
comment on that |ast question you posed. | nean
the Conmittee needs to be aware that those
regul ati ons concerning existing facilities were
released, | think it's three days ago. They're
490 pages long. And the subject of massive
litigation that has invalidated their predecessor

for the new facilities, with the press rel ease
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statements from groups that Santa Monica Bay is a
part of, that they fully intend to litigate these
i ssues on the same grounds.

So, you know, my point is sinply that |
t hi nk nobody knows what we've got in that area at
all at this tine.

DR. GOLD: | would al so add one thing,
which is that that's strictly a Cl ean Water Act
determination. And as you've heard today, for the
| ast three and a half hours, is that your
obl i gati on under CEQA and the Coastal Act is
substantially different.

MR. McKINSEY: | would indicate that
we've got a disagreenent with the staff on that
position, as well. W think that there nay be
some question about whether the regul ations are
going to be subject to litigation. And then if
they are there will be a question about whether or
not that litigation succeeds.

But the regul ations are what they are,
and | thought that the characterization that M.
Shean just nmade is pretty accurate, that that's
what they say. They're not really a matter of
interpretation, there's a matter of figuring out

procedural ly how you apply them But they say if
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you have this criteria then you will reduce
entrai nnent by 60 to 90 percent flow, or you will
meet it through equival ency of other things.

And |'"monly saying this just because a
comment was just made by -- |'ve been withhol di ng
a lot of ny coments and rebuttal to a | ot of
things today. But since there was sone rebutta
there, | wanted to state my opposi ng Vview.

DR. SHUMAN: |'m going to speak very
briefly on the three proposed conditions that are
in the --

HEARI NG OFFI CER SHEAN: Do you want to
i dentify yourself just for the record.

DR. SHUMAN.: MW nane is Dr. Craig
Shuman. |'ma Staff Scientist with Heal The Bay.

HEARI NG OFFI CER SHEAN: Thank you

DR. SHUMAN:. And | appreciate the
opportunity to speak before you this afternoon.

Foll owi ng up on what Dr. Gold said about
the Bio-1 condition of $1 million to the Santa
Moni ca Bay Restoration Comm ssion, there's really
no sound science that has denonstrated that that
is an appropriate value. And I'mnot going to
bel abor that. And that was expressed by staff, as

well, the typical mitigation costs for other power
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pl ants far exceed that val ue.

We'd also like to point out that any
mtigation costs should be strictly for
restoration or enhancenment and not for future
studi es. The applicant should be required to
endure all costs of studies and mitigation. And
those shoul d be separate.

The Bi 0-2, the Gunderboom feasibility
study that was briefly discussed, the Gunderboom
is not a proven technology, and it's definitely
not appropriate for this region. It's a
relatively new technology for use with
entrainnent. |It's had limted application and
it's typically for seasonal use in fresh water
envi ronnent s.

In the marine environnent you present a
tremendous fouling problem The air burst system
that is being researched to rel ease the organisns
off of the fabric doesn't seemto be working al
that well. A recent study showed --

MR, McKINSEY: |'msorry, | want to
reiterate sonething M. Abel son said earlier that
this isn't a testinonial new evidence proceeding.
And so | would say that to the extent you're

hearing this stuff, it's cooments. And | don't
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think it's necessarily coments that we can take
as an evidentiary nature. And | don't -- that
this is where you wanted to hear.

We had a | ot of evidence about the
Gunderboomin the evidentiary hearings. And this
party presented the testinony. |[|f they want to
say, you know, our testinony indicated this or
that. But to the extent that we're bringing in
new i nformati on or new testinony | have an issue
with that, with our inability to cross-exam ne
t hat .

HEARI NG OFFI CER SHEAN:. Ckay, and
think ny general viewof it is to the extent | can
recall the record froma year ago, it's
fundanmentally not new. | nmean we have understood
that there was sone criticismof the Gunderboom
that went to both bio-fouling of the material and
other things like that.

So, | mean to the extent he's just kind
of recapping what may be out there in the public
knowl edge about issues that the Gunderboom has
had, it doesn't say the Gunderboom you know, is a
bad pi ece of technology. It's just --

DR. SHUVMAN: And |I'Il conclude on the

Gunder boom si nply by saying that current
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technology limts the flow rate through the
Gunder boom at 10 gal |l ons per m nute per square
foot. And if you do the math on that for the
proposed flow rate, you'd need an area of 17,662
square feet on the surface that's to be encl osed
by the Gunderboom And that's a circle with an
approxi mate di ameter of 150 feet.

And you can i mgine that woul d propose a
signi ficant hazard to navigation. And the
infrastructure that would be required to maintain
that structure in place would be extrenely
significant, as well

On the Bio-3, the nonthly flow caps,
again | don't want to bel abor this point because
it was referenced by staff very el oquently.
There's sinply no scientific justification for the
chosen nont hs.

The applicant stated that the | argest
proportion of larvae are in February, March and
April. However, we have not seen any evidence to
support that.

Vari ous speci es spawn throughout
essentially the entire year. You have warm wat er
spawners, cold water spawners, and then those

species that spawn the entire year. Species such
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as the California halibut, that spawn during the
sumrer, will not be protected in this. And the
California halibut is an extrenely val uabl e
recreational species in Santa Mnica Bay.

To close, sinply there is no --

PRESI DI NG MEMBER KEESE: So what's your
recommendati on about nonth --

DR. SHUMAN:. Monthly flow caps, | think
a detailed 316B type study woul d be needed to
deternine what are the nonthly inpacts --

PRESI DI NG MEMBER KEESE: Before anybody
decides on nonthly flows at all?

DR. SHUMAN: | think so. | think a
detail ed study would be required. Because we need
to know what | arvae are present at the intake
| ocation throughout the year currently.

This needs to be grounded in reliable
science. And the nitigation needs to reflect the
results of that science.

We woul d ask the Comm ssion to pursue
alternative cooling options. W would dismss
this entirely if we found alternative cooling
options such as the Hyperion option

If not, a detailed entrai nment study

shoul d be conpleted prior to project approval.
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Appropriate baseline conditions should be
determined. And then appropriate mtigation
shoul d be ordered for that.
Thank you.
HEARI NG OFFI CER SHEAN: Thank you, Dr.

Shuman. Al'l right, how about the City of E

Segundo, and then we'll follow that with the City
of Manhattan Beach if they're still here. M.
Garry.

MR. GARRY: Thank you. Mbst of our
comments were related to just the differences we
found between what we thought were the agreed-upon
conditions and what were in the proposed deci sion.
So | don't think I'Il go through those.

I will nmention that our first coment
related to AQ 29 and 30. There was no particul ar
objection to the deletion of those, but the
proposed decision didn't mark those as del eted.

So it was hard to determine if there was agreenent
at sone point fromwhat | thought were the agreed-
upon conditions in Decenber of 2002 of how those
got deleted. It was very hard to track all the
changes through this process.

HEARI NG OFFI CER SHEAN: Can you rem nd

me what AQ-30 -- | was trying to find it and --
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MR. GARRY: | don't have ny agreed-upon

conditions section --

MR. ABELSON: | can.

MR. GARRY: -- | don't renmenber what it
says.

HEARI NG OFFI CER SHEAN: You can provide
t hat ?

MR, McKINSEY: AQ 30 dealt with three
particular units that the Air District -- they

came about because the Air District's origina
draft included some | anguage, but that they then
renoved. And they dealt with some equi pnent
that's actually not going to be regulated by the
air permit. | forget exactly what they're called,
but they even had nunbers; and it was either
boilers or vent units.

And so ultimately the AQ 30 was a
condi tion that had been in, | think, the second
iteration of the air permt, but not the FDOC, the
final iteration of it. And it was a condition
thus the staff had incorporated. And in their
second FSA it had been in there, and that was
where the 30 cane from It was Air Quality 30 in
the FSA by the staff.

And at the prehearing conference in
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Novenber we realized that equipnment isn't there
It was an oversight by the Air District. They had
renoved it fromthe FDOC. And so we'd agreed to
renove it.

DR. REEDE: And staff fully agreed.
That's why we said go ahead and pull it. Because
t hat equi pnment is not regul ated equi pnent.

HEARI NG OFFI CER SHEAN: COkay. We'll try
to explain that in our revision.

MR, GARRY: Okay. And several of the
other conditions or comments on the conditions
related a little bit to maybe some new i nformation
because we asked our fire departnent to | ook at
the conditions. And they had a couple conments
t hey suggested which we felt were fairly ninor
revisions that would help clarify our fire
departnment's role in various activities. And
think those were in Haz-2 and in Waste-3.

DR. REEDE: Also Waste-6.

MR. GARRY: And Waste-6. And the rest
of them were, you know, just as | said before,

di fferences or what we found were different
bet ween the agreed-to conditions and the proposed
deci si on.

MR. GARRY: No one has any questions?
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HEARI NG OFFI CER SHEAN: | do. Your item
nunber 4, what did you want us to say that we
didn't say?

MR. GARRY: Well, the discussion on that
page just doesn't acknow edge that there is an E
Segundo Beach. It mekes it sound like there is --
that Dockweil er and Manhattan Beach nmeet at one
point. But they don't actually. ElI Segundo Beach
is in between them and it should just neke
reference to how access to our beach is there.

HEARI NG OFFI CER SHEAN: Ckay, we got it.
And let ne just, so | get it clear, your item
nunber 5, what did you want us to do with that?

MR. GARRY: The previous condition
Socio-1 specifically listed the fire, police,
library and traffic fees that woul d be required.
And the condition in the proposed decision has
nore generic | anguage that says just fees, | think
to be determined by the City. And we were
concerned that that would be subject to sonme, you
know, debate or interpretation. Particularly
related to the traffic fee, because that's maybe
not something may not consider that a service fee,
such as the other ones.

And | believe the staff provisions my
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have al so added school fees to that. But there
are no school fees for projects west of El Segundo
-- Sepul veda Boul evard in EI Segundo. So that may
not be an appropriate addition if that was
changed.

HEARI NG OFFI CER SHEAN:  We'll work with
that and try to get at least clarify, mybe we
only need further clarification in our mnd, but
we know you have concerns about it.

MR. GARRY: (kay, thank you.

MR. McKINSEY: We can indicate that we
have no problenms at all with their proposed
changes as to the issue we just discovered on
Socio-1. He's correct in that it's a change. W
actually think the PMPD | anguage is better, so we
woul d say don't change it. The way you've witten
that condition seens to actually make it work a
little better because it allows it to be nore
flexi ble and sinply requires paying fees, for
i nstance.

But he is correct in saying it differs
fromthe agreed-to condition.

HEARI NG OFFI CER SHEAN: Okay. But just
to make sure, we either did it deliberately and

that it's better. O we'll go back to it with
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sonmething, a prior iteration of it. We'IIl [ook at
it, though.

MR. GARRY: Thank you.

HEARI NG OFFI CER SHEAN: Thank you.

MR. McKINSEY: And he didn't nmention his
Trans-5, but |1'Il just say their proposed changes
to Trans-5 are correct. There were two bull et
points that were accidentally omtted that should
be in fromthe agreed-to condition.

DR. REEDE: Staff agrees.

HEARI NG OFFI CER SHEAN: Al'l right.
Thank you, M. Garry.

Al right, the City of Manhattan Beach
Ms. Jester.

MS. JESTER: Hi . Laurie Jester, City
of Manhattan Beach. Thank you.

We just had a few brief comments that
are outlined in our letter. First of all, I'd
like to thank the Energy Conmm ssion Staff. This
has been a | ong process and we appreciate the
opportunity to be here throughout it.

| believe that M. Abelson's
presentation really gave a good accurate sumary
of how we feel about the biology issues. W do

not have a biologist on staff; | amnot a
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bi ol ogist. But | believe that the infornmation
that he gave was a good summary that we all could
understand and agree with.

It is a very inportant issue. And CEQA,
as you know, does require that you study a project
i nmpacts and mitigate a project inpacts. | think
M. Luster gave a very good analogy with traffic.
Traffic is something that is very key in our
community and we certainly would not | et soneone
build a project and then come back |ater and
decide if they need a two-lane road or a four-1Iane
road or freeway overpass.

There were a few nminor revisions to the
conditions of certification, |and use, noise and
visual. | don't really think it's necessary to go
over themunless you'd Iike ne to. They're pretty

m nor | anguage changes that | believe were

stipulated to previously. |[|f you have any
questions |'Il be happy to answer them
HEARI NG OFFI CER SHEAN: | just have one

with respect to the noise and the see attached
map. Because |I'mtrying to recall the map and
don't know that --

M5. JESTER: The night-time exclusion

area there specifically was a map. It was the
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south side of the tank farmarea. And it was
detail ed specifically on a map where that night-
time exclusion area was. And we --

DR. REEDE: It was the | andscapi ng map

MS. JESTER: Was it | andscapi ng?

DR. REEDE: The | andscape pl an

MR. McKINSEY: Actually, it first
appeared in our tank farm plan when we were
tal ki ng about noise, which was an 8.5 by 11
attachnment, figure some nunber, probably figure 1
or 2, to our noise plan of a few years ago. In
which we outlined A night-tine exclusion area.
And the staff was basically trying to say, you
know, see attached map. | think the intent was,
we discussed this at a workshop on the FSA, but
the intent was to refer to that map of the night-
ti me exclusion area.

| don't think it appears on the
| andscaping plan at all, but it mght. But the
original source was the tank farm plan subnmitta
whi ch had a figure which showed not just that, it
showed ot her aspects of how the tank farm area
woul d be used in order to mininize noise and
di sturbance of neighbors.

And that's where it came from And it
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was, indeed, in the agreed-to conditions as a see
attached map. And the only kind of problematic
with that is the map was attached at any point.
And in fact it's kind of hard, | don't know how
you do it, attached figure to a condition. |
guess you kind of can't. | think it mght make
nore sense to describe specifically the docunent,
you know, or sonething nore. But maybe you j ust
want to attach it. |It's certainly we don't have a
problemwith it. [It's what was agreed to.

HEARI NG OFFI CER SHEAN: COkay. And you
t hi nk you have a current version of that?

MR, McKINSEY: Sure. |In fact, easily we
-- | mean it's in the record, so it's on the
website, --

HEARI NG OFFI CER SHEAN: Well, if you can
either find it or send us an electronic file, and
then that will be subject to review when we get
our revision out.

MS. JESTER: Is that it?

HEARI NG OFFI CER SHEAN: That's it as far
as | know

MS. JESTER: All right. Thank you.

HEARI NG OFFI CER SHEAN:. Thank you. Al

right, we had M. Tony Rizk fromthe Water Board,
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sent us a card saying he's got a clarification he
wants to make. So, M. Rizk

DR. RI ZK: Good afternoon, Conmi ssioner
Keese, Menbers of the Committee, OFficer Shean
My nanme is Dr. Tony Rizk -- well, |eave the Doctor
out, it's not inportant.

(Laughter.)

DR RIZK: Dr. Reede just got -- so it's
very inportant to him |'man old man.

(Laughter.)

DR. RIZK: | am Staff with the Regiona
Water Quality Control Board. And for about a
period of two years | was serving as Energy
Coordi nator within our Region handling water-
rel ated i ssue of power plants.

I fully appreciate this process. And
had initially planned not to speak but to listen
and learn, as by |earning experience. But there
were so many thing said that | felt it inportant
to at least give a bit of my two-cents worth for
clarification.

Wth that | would like to start with
where does the Regional Board stand on this issue.
We had put our position in official comrunications

very clearly on that. Since the El Segundo Power
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Pl ant is not nmaking changes to the cooling water
i ntake structure, no changes to the punps, no
changes to the duct, no changes to the cap, then
they are existing under what we understand to be
the 316B rul es.

Now, in that context we also took the
position we have no objection for whatever
deci sion the Comm ssion makes under the Warren
Al qui st Act in review of this case. And we
provi ded that docunentation.

So our position is really a bit neutral
but we're not advocates, but we're involved. And
this brings nme to sone of the things that's been
said earlier and | would just like to clarify
t hose.

One is the term exclusive jurisdiction
The Regi onal Water Quality Control Board has
jurisdiction. It is under state and federa
regul ations. But the word exclusive is being
interpreted to nean to the exclusion of everybody
else. And to ne that's dictatorship, not
denocracy. We're not dictators. W seek and
solicit the input of all the other agencies. CQur
Board and our Staff take the input very seriously.

And we do go out of our way to address them and
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i ncorporate theminto our process. And this is
not going to change in the next NPDES permit
cycle, and not indeed any future cycles.

Anot her thing that was nentioned was
that the NPDES is not a federal issue, it's a
state issue. Correction with that. The Regi ona
Water Quality Control Board is mandated, and these
permts when they are issued, they are issued as
an NPDES permt under federal statutes, nanely the
Cl ean Water Act. And as waste discharge
requi renment, WDR, under state |laws and
regulations. So it is joint state and federal

Quite often the USEPA does not get
involved in the details of our permt process, but
in certain occasions they do. A good exanple of
that is Hyperion, which is being issued as a joint
NPDES pernit because of its inportance, and the
di scharge and the water issues and so forth.

Anot her exanple is Exxon Mbil, which is
conpl etely contained inside the State of
California boundaries. When there was a violation
of the effluent requirenents as issued by the
Regi onal Board, the USEPA took on the |awsuit and
won the | awsuit agai nst Exxon

So we work very closely with the USEPA.
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And that brings me to the 316B rules, basically
what we call the phase two rule for existing power
plants. Both USEPA and the Regi onal Board have
deened this project to fall under, as an existing
facility, under the phase two rule. And in our
comuni cations we have provi ded we have indicated
that in the absence of those rul es having been
promul gated and havi ng from experience, because 25
years ago it was original Board that was an
i nstrument in meking the power plants conduct al
of these 316B studies, that right now they're
bei ng di scredited for one reason or another

W are a part of that process. W have
every intention of requiring what is necessary to
achi eve conpliance with the phase two rules. And
that brings ne to where we are as far as this
facility.

There's really two issues here that we
| ook at. And the workshops that Dr. CGold alluded
to earlier has been, on one hand, to get people to
know each other so that we can connect faces with
attitudes or positions; and also to try to
hi ghl i ght sonme of the key difficulties when you're
dealing with an existing structure.

It is very easy for us to say, oh, we
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should put -- circulating water. But |'m an
engi neer and |'ve paid nmy dues, and if you talk to
old engineers they will tell you, that's easier
said than done. When we |look at the facility we
have to really | ook at what is realistic, not what
i s possible under some dreamworld with dream
t echnol ogi es.

In this facility this decision has not
been made yet, and that's being nmade as we nove
forward in our phase two rules. There is the two
path to follow, and one is the technol ogi es, one
is offset mtigation. W believe that a
conbination is essential

Now, it's in that spirit that we felt,
at least unofficially, that what's being proposed
at least as a conbination of |ooking at
technol ogi es and | ooking at offset mitigation is
reasonabl e path. Quite frankly, we're a bit
concerned at sone of the arbitrariness in this
process. A denonstration of the Gunderboom
technology is warranted. We don't have experience
of it in our region.

The Los Angel es Regi on, which covers Los
Angel es and Ventura, we have nine power plants.

We have al nost half of the coastal power plants in
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the State of California. W have a vested

interest in having El Segundo pay for a

denmonstration that will let us knowis this
technol ogy useful or not. |Is this the way to go
or not.

In addition, as Dr. Gold al so pointed
out correctly, the Santa Mnica Bay Estuary is
i npaired. But the word estuary is a bit
m sl eadi ng, because this is the biggest estuary in
the world. It is a huge -- it's an ocean. And we
do look at it fromthat context. And when we | ook
at that we need to consider the options for offset
mtigation. |Is the correct offset mtigation 1
mllion, 10 million, 20 mllion or 50 mllion?
This, as we have articul ated previously, we |eave
that to your discretion and we will not object to
your deci sion.

But, what we nay suggest and we had
proposed this back in Decenmber 2002, in one of the
wor kshops. And | believe the Presiding
Commi ssioner at that time reconmmended that. That
both parties contact the Santa Moni ca Bay
Restorati on Conmi ssion or the Regi onal Water
Quality Control Board and try to set up a workshop

or a mni-workshop between the interested parties
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to really debate this issue in a constructive
envi ronnent, face to face, not advocating any one
particul ar position. But to try to pin down what
woul d be a reasonable mitigation nmeasure, or
of fset nmitigation neasure as is appropriate. Turn
it around, cone back to the Commission with a
recommendat i on.

The hearings we had in February, this
i ssue never canme up. Right now as it's being
debated | would like to -- bring up the Presiding
Conmittee Menbers at that tine recomendati on of
havi ng these parties go, in this case, to Santa
Moni ca Bay Restoration Conm ssion; sit down
Wi t hout preconceived notions or prejudices; and
really |l ook at what can be a reasonable, not
necessarily a dollar figure, but what would be a
reasonabl e | evel of effort that woul d address
t hese concerns.

Whet her there is a need for a study or
not is debatable. But | can tell you this, a
study is one data point in tinme. The biology in
our Bay, and the biologists would nost likely
agree with me on this, have a cycle of about 20,
30 years. Thus, to take one data point in tine

and hang all of our hats on it, we don't think is
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very prudent.

The phase two rules are saying 90
percent reduction. Mybe what we need to be
| ooking into is how can we achi eve that 90 percent
reduction with an envel ope of error and
uncertainty that the study may or may not
quantify.

And with that | hope | didn't add fire,
oil tothe fire, or confuse us even nore than we
al ready are. And thank you.

HEARI NG OFFI CER SHEAN: | think it was
light, not just heat, so, thank you.

DR. RIZK: Thank you.

HEARI NG OFFI CER SHEAN: Thank you, Dr.

Ri zk.

All right, we have a couple other people
who have requested to speak here. What we're
going to try to do is conclude this in the next
15, 20, 25 minutes so we can take a dinner break
and then conme back for our evening session at 6:00
where we're going to be avail able to nmenbers of
the public.

Mur phy- Per ki ns agreed to conme back at
6:00. And if there's sone other people who would

like to speak, that's what we're going to attenpt
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to accommpdate, if we can't do it now before we do
a recess.

MR. McKINSEY: Hearing Oficer Shean, |
woul d I'i ke an opportunity to rebut a specific
poi nt made by M. Abelson in his remarks. | don't
know when you want to do that. | think we can
surely submit coments regardi ng other things, but
there was sonething that | think you paid great
attention to and it has becone pretty rel evant,
and we have a pretty strong di sagreenent with how
it was descri bed.

It will only take a few m nutes
whenever you want to acconplish it tonight. But |
did want to acconplish that.

HEARI NG OFFI CER SHEAN: All right. W
have -- let's see, M. Bill Eisen, is he stil
here? Yes, sir, if you'd like to cone up, please.

MR, EISEN. 1'd like to speak now
because | think it's relevant to what we've been
tal ki ng about.

HEARI NG OFFI CER SHEAN:. You bet. And
you' ve been very patient, thank you.

MR. EI SEN. Thank you. M nane is Bil
Ei sen; |I'm a spokesman for a comunity group in

Manhatt an Beach call ed Residents for a Quality
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City. I'malso a licensed SCUBA diver and a
menber of our -- nenbers of our group are al so
i censed SCUBA divers and dive frequently in the
South Bay in the vicinity of Manhattan Beach and
the power plant, and also in the Santa Mnica Bay.

We concur with the February 20, 2004
letter fromthe Executive Director of the Coasta
Commi ssion. There has been a substantial decline
in the nunber of fish and marine organisns in the
Santa Monica Bay during the past several decades.

We believe that this may be due, in
part, to the entrainment of marine organisns in
the intake pipes of the El Segundo Generating
Facility.

Wth respect to the PMPD I'd like to
enphasi ze two points, which under the PMPD - -
whi ch render the PWMPD fatally defective. First,
the PMPD does not establish a biological baseline
for marine organisns in the vicinity of the E
Segundo Power Cenerating Station in the Santa
Moni ca Bay. Therefore, w thout knowi ng how the
plant's intake of ocean cooling water is affecting
mari ne organi sns, any discussion of a baseline for
cooling water is virtually meaningl ess.

Secondly, as noted on page 54 of the
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PMPD t he Coastal Conmi ssion adopted on Novenber 6,
2002, a report to the CEC that, one, the Hyperion
wast ewat er alternative appears feasible; and two,
if the CEC does not require the wastewater
alternative, a 316B-1ike study needs to be
conducted in order to determne confornmity to the
Coastal Act. This study needs to be done in order
to establish a biological baseline.

The reason that it needs to be done
before the issuance of a CEC permt is so that
appropriate mtigati on nmeasures may be devi sed
before the start of construction. For exanple,

t he amobunt of cooling water needed to cool the
facility operating under full power is directly
proportional to the rate of flow

So a lower flow results in a higher
tenperature of the discharged cooling water. So
in order to keep the tenperature of the discharge
cooling water within legal limts, a |arger
cool i ng condense woul d be required.

So in order to determ ne the size of the
cool i ng condenser that would be needed, we need to
have a 316B-type study in order to establish a
bi ol ogi cal baseline that would be hel pful in

determ ning an appropriate flow rate.
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Qobviously it would be infeasible to
change, or would be very inpractical to change
that size of the condenser after construction is
already started. It makes infinite sense to
basically a 316B study before we approve the plans
for the permt because all of this might result in
changes in the actual design of the facility.

Further, the plain | anguage of PRC
25523(b) in this instance effectively requires the
Hyperion alternative or the 316B-type study unl ess
the Commi ssion finds these provisions to be
infeasible. Wth respect to a 316B-type study,
the PMPD fails to refer to substantial evidence in
the record showing a 316B-type study to be
i nf easi bl e.

Then 1'd like to point out just briefly,
regarding jurisdiction of the relevant agencies it
is clear that there are overl apping jurisdictions.
But unless there is a conflict in what will be
required as to nitigation neasures, any debate as
to which any agency, any particul ar agency has
jurisdiction over particular issues is, | believe,
at this tinme premature.

Thank you.

HEARI NG OFFI CER SHEAN: Thank you, M.
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now, or --

MR. NI CKELSON: | can do this after
this evening, if you'd rather, if you'd like to
br eak.

HEARI NG OFFI CER SHEAN: Yeah, actually
we' d probably prefer that.

MR. NI CKELSON:  Okay.

HEARI NG OFFI CER SHEAN: Al l right.

MR, NI CKELSON: |'m sure you woul d.

HEARI NG OFFI CER SHEAN: Do you want to
do yours now?

MR, McKINSEY: Yeah, it'll be quick.

HEARI NG OFFI CER SHEAN: Al l right.
Okay.

MR. McKINSEY: M. Abelson, Staff
Counsel, characterized the record regardi ng any
statements about possible flows that we've never
suggested that flows could be | ower or higher
And he gave out some nunbers around 150 million
gal | ons.

The nunbers he was getting were the
nunbers that the staff devel oped when they were
eval uating the alternative cooling option. They

were flows that would be using the Hyperion
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di scharge water.

And on page 42 of our direct witten
testimony, and this is just an example, we
actually said that, no, you' ve got it wong; it's
not 150, it's 2000 nmillion gallons per day, or 2
billion gallons per day, using their cool est water
during the wintertime. And it's not even
cal cul abl e during the sumerti nme.

So we actually have sone direct
testimony that says sonmething very different. And
I"monly speaking at a point where he
characterized sone testinony about how we have
never really characterized necessary flows. W
certainly seek permit of the plant at 200 million
gal l ons per day. But as soon as we started
tal ki ng about using different tenperature water
we showed sone very specific nunbers that were the
rebuttal nunbers to the nunbers he provi ded, about
150, because they were about the alternative
cooling. They were not about what kind of flows
wer e possible using the cooling system using ocean
water at all. They were really about the
alternative cooling system

PRESI DI NG MEMBER KEESE: And that was

t he point on which, | believe, Comm ssioner
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Pernell made the decision that the Hyperion was
i nfeasi bl e because of the tenperature and fl ows
that would be required. | think that's on the
record.

MR, ABELSON:. If | could just speak on
record on that point. Two things. First of
all, --

PRESI DI NG MEMBER KEESE: As | said
earlier, hearing 100 and 200 over here | eaves ne
assi gning sonme people a search of the records.

MR, ABELSON: Sure. Well, two things.
First of all, Commi ssioner Pernell hasn't nade any
decision in this case at all

PRESI DI NG MEMBER KEESE: No, |I'm
sorry, --

MR. ABELSON: He was not here --

PRESI DI NG MEMBER KEESE: -- a
recomendat i on.

MR, ABELSON: Right. He didn't even
make a recomendation on it. And on the facts,
the fact that | was pointing out to you earlier
Chai rman, was that -- and I1'd like to call your
attention, because | know Officer Shean is
interested, it's part of his questions, as to, you

know, what the various nonthly caps and annua
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caps woul d be.

Exhibits 16 and 17, which are
uncontested and are part of the record, basically
established the nonthly caps that would be
requi red under staff's alternative views of the
appropriate baseline. W prefer the zero
baseline. 1've conceded today to the Committee
that the normal rule of the historic baseline
woul d probably be legally sufficient, if that's
where the Conmittee goes.

So | want to call your attention for the
pur poses of responding to nmy good friend, M.

McKi nsey's, point, to exhibit 16, which is an
attachnment; it was in evidence. And if you | ook
across -- do you all have that? | have extra
copies if --

PRESI DI NG MEMBER KEESE: 1've got it in
front of ne.

MR. ABELSON. You do have it, okay. If
you | ook across basically the third line, the one
that says intake totals daily average begi nni ng
with the nunmber 279. Are we all on the sane page?

If that beconmes your chosen baseline and
the related nonthly caps that we would, in effect,

find at | east acceptable, you' re |ooking at the
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smal | est daily average anywhere on that |ine being

268 mllion gallons per day, ranging up to -- and
that's in the nonth, | believe, of March --
ranging up to as high as 458 million gallons per

day average in the nonth of Septenber, or nmaybe --
excuse ne, 477 in August.

My point, number one, is that even if
you accept M. MKinsey's statenent that his
project needs 200 million gallons to operate,
there's not a single day of the year that we
aren't giving themthe 200 and then quite a bit
nor e.

VWhat we did have in the record was the
i ndication, admittedly for the sewage treatnent
alternative the sewage treatnent alternative
brings in warner water, you actually need nore
water with the sewage treatnent alternative than
you do with the direct ocean water, which is
what's now bei ng consi dered, the sewage treatnent
alternative indicated that you needed 150 million
gal | ons per day nmaxi mum

You probably need a lot Iess than that,
maybe as little as 100 mllion gallons a day, to
operate this plant flat-out, 24/7, using the cold

wat er fromthe ocean that's now being di scussed
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But even if you take the worst case,
Chai rman, which is their assertion that they have
to have 200 million, and there's no evidence in
the record to that effect. | nean that is not
established as an engineering nmatter, that's
simply an assertion. But even if you accept it,
go across that line in exhibit 16, line 3
begi nning with 279 and ending with 288, and there
isn't a day of the year that they don't have wel
in excess of what they need to run that plant
flat-out, 24/7/365.

PRESI DI NG MEMBER KEESE: Refresh ny
menory, then, because | see for instance in August
we have a number of 477

MR. ABELSON:. Correct. So that nonth
you - -

PRESI DI NG MEMBER KEESE: Sounds |i ke
under the new scenario they couldn't use 477.

MR, ABELSON:. Well, what 477 basically
provides is this. Again, if you take M.

McKi nsey' s assertion as fact, that they have to
have 200 for the new facility, that |eaves them
with 277 mllion gallons per day. That's basel oad
capacity, or very close to it, for 3 and 4. And

it would be sonewhere between basel oad and
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i nternmedi ate, dependi ng on how they choose to use
the -- you got an additional, above and beyond the
200 that they claimthat they need for the new
facility, you' ve got an additional in August,
which is when we do need power in the state
typically because of heat and so on, you' ve got an
additional 277 million gallons available for the
second unit above and beyond anything that we
need.

So that was the only point that --

PRESI DI NG MEMBER KEESE: Well, |'m sure
if there is a nunber in the records applicant wll
point it out to us in their next filing.

| would point out that there is, you
know, that | am aware that peaking plants are not
only necessary during the hottest nonths of the
sumrer, but that for instance that sone of the
wor st nonths that occurred during the crisis
occurred when we had 15, 000 negawatts of
generation out for repair. And we had no peaking
pl ants that were avail abl e.

And so historically there has been a
need, when baseline is out, for peakers at other
times of the year. And January and February were

actually pretty bad nonths.
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MR, ABELSON. Right, and again, our only
point there is that even if you take the point you
just made, that 279 which is January, 280 which is
February, 268 which is March, and renenber these
are averages. | mean you don't nornmally have a

peaki ng problem every day of the nonth.

PRESI DI NG MEMBER KEESE: | understand
t hat .

MR, ABELSON. Right. But you'd stil
have sonewhere between 68 and 79 million gallons

per day above what you need, assuming that this
assertion about 200 was correct.

DR. REEDE: What M. Abelson is also
sayi ng goes to the point of reducing the flows and
using a |l arger condenser so that the plant has
operating --

PRESI DI NG MEMBER KEESE: |'ve heard that
a couple times. Did we get evidence on that
during the hearing? On the size of the condenser
and the anount of --

MR. McKINSEY: Only in the context of
the alternative cooling proposal. These nunbers
here have to do with sonething different than the
ot her numnbers, but only nunbers and only

di scussi ons about condenser design all cane up in

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

189
the context of the alternative cooling proposal

PRESI DI NG MEMBER KEESE: Thank you.

MR. ABELSON: Which is always the worst
case because you're dealing with warmer water to
begin with. | nean the stuff we're tal king about
now woul d actually nake it easier on the
appl i cant.

HEARI NG OFFI CER SHEAN: M. Abel son, am
| correct, though, as | | ook at those nunbers to
believe that each of the ones that represent the
totals of intake basically are driven by the
response to electricity demand, as opposed to
anyt hing having to do with spawni ng peri ods,
nunbers of fish present, the spawni ng cycl es of
various fish? Isn't it all driven by response to
electricity demand and perhaps response to
necessary repairs to the various facilities?

MR. ABELSON: You know, | have no idea
what notivated the applicants at different tines
to run their power plants. But | certainly
concede your basic point that these nunbers are
not something that was derived specifically based
on biological studies to protect fish.

What they do establish is your baseline

for CEQA purposes, now we're repeating ourselves,
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but basically they are -- what we are saying is if
you hold it at this level, this is the historic
level. And we can say for CEQA purposes you
aren't naking it any worse. You've basically
satisfied your CEQA requirenent.

You still have the residual Coast Act
i ssue of restore and enhance, and what's required
to do that. But if you do this, I'mconceding the
i ssue that you asked earlier which is the nornal
baseline is at the tinme of filing. So that would
be --

PRESI DI NG MEMBER KEESE: Let me ask you
one question. Restore and enhance. Even if there
is no change in anything it is in the coasta
wat er s?

MR. ABELSON: Yes, actually thank you
for asking that, --

PRESI DI NG MEMBER KEESE: Because of --

MR. ABELSON: Yeah. There's three words
in the Coastal Act and they're very very different
than the words that are involved in the CEQA. The
three words that are critical are if you're in the
coastal zone and you're seeking a permt you nust
mai ntain, which is what this is, restore, restore

and enhance to the extent feasible.
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So | think the question you're asking is
if you maintain is that good enough for the
Coastal Act because you haven't naede it any worse.
And the answer is no, you need to go further and
restore and enhance.

PRESI DI NG MEMBER KEESE: But it's the
question of jurisdiction which we struggle with a
little bit here, and with the | ocal coastal plan
control s.

If we're putting no nore volune out, and
we're not adjusting the pipeline that goes out,
and we're not adjusting the intake structure so
that all the construction is above the waterline,
does that still put jurisdiction outside --

MR. ABELSON: | think the answer is
first of all the Coastal Comm ssion has al ready
told you that it does. That's their position.

But | think staff would have the same --

PRESI DI NG MEMBER KEESE: But they're
al so arguing that we're not within the baseline.

MR, ABELSON: Right, but basically I
think the way we woul d | ook at the question that
you're asking is that you are now building a new
facility. The facility that's out there right now

isn"t punping anything. It isn't even operating.
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It's closed, legally and factually.

MR. McKINSEY: That's not in the record
and it's fal se.

HEARI NG OFFI CER SHEAN: And why don't
you just junp beyond that, because | think that
doesn't necessarily address the Chairman's
guesti on.

MR, ABELSON: No, no, because I'mtrying
to answer the Chairman's question, and if M.

McKi nsey wants to clarify --

MR. McKINSEY: Well, | can rebut a | ot
of other things you've said today, but | just want
to say that right now, because it is totally
false. The systemis operating right now as we
speak, so.

MR. ABELSON: The comment that | nade
was that the generating facility that's out there
right nowis legally closed; it doesn't have a
permt, okay.

MR. McKINSEY: | object again. It has a
permt. It has an NPDES permt --

PRESI DI NG MEMBER KEESE: Let's --

MR. McKINSEY: -- that allows it to
operate, and it is operating.

PRESI DI NG MEMBER KEESE: Let's stick to
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the specific question |I'm asking about --

MR. McKINSEY: And false --

PRESI DI NG MEMBER KEESE: -- about --

DR. REEDE: -- generating electricity --

MR, ABELSON. Right, they're not
generating --

PRESI DI NG MEMBER KEESE: -- the
waterline, the waterline and if that determ nes
the --

MR. ABELSON. And | think that what the
Coastal Commi ssion is saying and what | believe
staff was saying is this, is that you are actually
changi ng the circunstances when this permt
i ssues, okay. What you're doing is basically
buil ding a brand new power plant out there.

You're remodernizing it, if you prefer, or

nmodi fyi ng, however you -- whatever term you want
to use, but you're repowering. You are now
extending the life of this facility for somewhere
bet ween 25 and 50 nore years.

So the question is realistically,
knowi ng that markets are conpetitive, know ng that
the existing facility has no air quality permt
and is not allowed to generate electricity, that's

what I"'mtrying to say. |If it's been
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m sconstrued, |'m sorry.

Knowi ng that, knowing that it is so old,
so inefficient that it isn't even running today
for electricity purposes, when you, as an agency,
are asked can we grant a license for the facility
in question, you' re basically being asked can we
now extend the inpacts for somewhere between 25
and 50 years.

And that is a change in circunstance.
And | think that's what the Coastal Commi ssion,
perhaps our intervenors from Save the Santa Monica
Bay and so on are trying to say, this is not
sinmply the existing conditions.

HEARI NG OFFI CER SHEAN: But is that
di fference recogni zed in CEQA? Can you point to
any provision in CEQA that says that that
constitutes a change that's legally recogni zabl e
under CEQA?

MR. ABELSON. M. Shean, | wasn't
addressing CEQA. The Chairman's question went to
t he Coastal Act and whet her they would have
jurisdiction assuning we held the baseline.

HEARI NG OFFI CER SHEAN: Well, then let's
keep going with the Coastal Act, and know ng we

want to get to some dinner here.
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If we've taken care of the CEQA issue
and at |east on the issue of mmintained, |I'm not
asking you to agree, but let's hypothetically say
that so long as you maintain the status quo with
respect to withdrawal of water you are
mai ntai ning, now we're left with restore and
enhance.

Now, | guess the other question that
cones up is well, is this just a question of how
does this Conmi ssion or even the Coastal
Conmi ssion determine what is the extent of
restoration that's required, given that you're
mai ntai ni ng the status quo, and what is the extent
of enhancenment that would be required to conform
to the Coastal Act?

Are there benchmarks in the Act? Are
there prior decisions that help define that? And
does the staff of the Energy Commi ssion know an
answer to those two questions?

MR. ABELSON: Well, the standard is
clear in the Act. You have to restore and enhance
to the extent feasible. You have to mnimze
entrai nnent inpacts to the extent feasible. Those
are in the Coastal Act. They are they standard.

I"mnot famliar personally --
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PRESI DI NG MEMBER KEESE: And that's of
t he operation as a whole, not of the segnent on
whi ch you're doing, because all the repowering is
taki ng pl ace above the waterline essentially. And
none of the repair repowering is taking place in
the area off the water line. And we're not going
to put as nmuch water out as we did in the past
under some scenari os.

MR. ABELSON: Ri ght.

PRESI DI NG MEMBER KEESE: So does that
mean we just have to repair and enhance onshore?

MR, ABELSON: No, --

PRESI DI NG MEMBER KEESE: O does it also
mean - -

MR. ABELSON: -- you have to --

PRESI DI NG MEMBER KEESE: -- we have to
| ook at the whole --

MR. ABELSON: Yeah.

PRESI DI NG MEMBER KEESE: -- all the
i mpacts that it has everywhere, and --

HEARI NG OFFI CER SHEAN: | didn't
understand you to say that the enhance and restore
was anything other than to the extent feasible.

MR. McKINSEY: Well, that's certainly

the terns of the standard --
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HEARI NG OFFI CER SHEAN: Ckay, now, does
that relate to a proportion of the inpacts of this
project? to the larger environnent? Do you take
it as a percentage of taking Scattergood or sone
other thing in mnd?

Because if | understand to the extent
feasible, then this applicant is responsible for
the restoration and enhancenent of the -- sone
anount of the coastline or all of Santa Monica Bay
sinmply because that's, you know, feasible to
restore and enhance sone of that.

MR. ABELSON: The Energy Comm ssion
Staff has never taken the position. W just
articulated, | don't believe the --

HEARI NG OFFI CER SHEAN: Well, then how
does this Conm ssion define --

MR, ABELSON: If | could answer your
gquestion? Wat we have said is that the applicant
is responsible for restoring and enhancing the
entrai nnent and i npi ngenment inpacts that its
project is currently causing to the extent that it
is feasible to do so

We have further said that one cannot
deternmine with any precision what needs to be done

wi t hout a current 316B-1i ke study because you
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don't know if it's bass that are being killed out
there or trout, to use a kind of a very genera
way of |ooking at it; whether it's 10,000 bass or
50,000 trout. And until you know that you can't
know exactly what's necessary to conpensate.

No, they're not responsible for all harm
that's occurring in Santa Monica Bay. W' ve never
argued that. | don't think the | aw woul d support
t hat .

HEARI NG OFFI CER SHEAN: Ckay, then how
does the Conmission, when it |ooks at whether or
not there is or is not conpliance with that
provi sion of the Coastal Act know whether or not
anybody's idea conplies or fails to conmply?

MR. ABELSON: Well, the answer that
every party basically has recommended with the
exception of the applicant is that you should get
a study. There is a debate about whether you can
do it before licensing or after licensing. And
under st and Save Santa Mbonica Bay, the Coasta
Commi ssi on and others have said you need to do it
bef ore.

| believe that one can fashion a
reasonabl e | egal argunent that if the nmitigation

is secured up front at a maxi mum dol |l ar | evel,
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which is always going to be your upper |evel.
It's never going to be nore than the applicant can
afford, because that's the limt of the |aw

If you secured that and put it in trust
then | think that the spirit and the essence of
the restore and enhance provi sion has been net.

And in terns of determ ning precisely
what you need to do, you conplete your study; you
conplete it before operation begins, but after
licensing. So that you do let the plant go ahead.

HEARI NG OFFI CER SHEAN: Well, what |'m
hearing you say is that feasible, then, for
restorati on and enhancenent, is just how nuch you
can take out of their treasury until they can't
afford no nore, is that correct?

MR, ABELSON: | think that the
definition of feasible is limted to two | evels.
| think that you absolutely cannot take, under the
law, nore than they can feasibly afford. | think
that is a correct statenent as far as it goes,
okay.

But | think it's only half of the test.
You cannot take fromthem everything they can
afford, regardl ess of whether they're causing a

problemor not. And that's why we have the trust
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account, okay.

Because -- | addressed this earlier, and
I"msorry to repeat nyself, but if we determn ne
they can feasibly afford 25 mllion as an econonic
busi ness matter, and so we put 25 nmillion in
trust. And then we conplete the study over the 15
nonths or so that would i mMmediately follow the
licensing. And the study says, in fact, there's
only about $10 nmillion worth of mitigation needed
in this case; there are problens, they' re not that
severe, but they do need to be addressed. Then
you - -

PRESI DI NG MEMBER KEESE: Because of this
proj ect?

MR. ABELSON: Yes. Because of what the
project is causing. Then they are not required to
fix sonmething -- this is back to your question a
nmoment ago, Officer Shean -- they're not required
to fix something they didn't cause.

So if the study says their damage is 10
mllion in offsite mtigation costs, and we put in
trust what we know is the outer feasible Iint of
25 mllion, they're entitled to have a rebate of
the full 15.

PRESI DI NG MEMBER KEESE: But you're
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going to a zero baseline right now.
MR. ABELSON: Well, --
PRESI DI NG MEMBER KEESE: You're saying
if we find any inpact that we see fromthe
operation as a result of this study should be

mtigated to their ability to pay. |Is that --

MR. ABELSON: | think what you're saying
is --

PRESI DI NG MEMBER KEESE: -- the standard
that --

MR. ABELSON: -- correct, but I'd |ike

to clarify the way you're saying it, because
think there's a tendency to confuse concepts.

| think what you're saying is correct.
But the notion of baselines is sonmething that's
core to CEQA, okay. Once you' ve net the baseline
requi rements CEQA's done, baseline is done, okay.
That's maintain under the Coastal Act.

But the Coastal Act does require you to
go further. The term baseline doesn't conme up.
And that's my only senmantic equival ent of what you
said. The Coastal Act does require you to do nore
than maintain. It requires you to restore --
restore and enhance to the extent feasible.

So, yes, once you've met the baseline
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you still have additional |egal obligations
l[imted by the definition of feasibility, which is
both an economic definition and a scientific
definition. You're not responsible for things you
didn't do.

PRESI DI NG MEMBER KEESE: Okay, thank
you.

MR, McKINSEY: 1've got a 30-second --

HEARI NG OFFI CER SHEAN: Sure.

MR. McKINSEY: -- on CEQA, and it's also
going to relate to the California Coastal Act.
And it's really at the heart of the matter and it
relates to exactly sonething M. Abel son said,
where he said that we nmust restore and enhance
where feasible when you' re seeking a permt.

And | think it relates directly to that
i ssue about whether or not this project seeks a
permt for sonething going on below the waterline,
and whet her or not there is any type of scope of
the project that falls within the underneath-the-
wat erl i ne aspects.

I think the California Environmental
Quality Act tells us sonething here, that it is a
separate law. But the actual thing it says is not

a project change or an effect. It says a physica
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change. That's what the CEQA guidelines say. A
physi cal change is sonething that triggers sone
type of mitigation.

Thi s project nmakes no physical changes
bel ow the waterline. The npst you can conme up
with is an argunent that there's some potentia
for increased flows. W' ve never conceded that
flows are a physical change. W' ve maintained the
scope of this project does not include things that
go on below the waterline.

And that's been our position. | just
want to help you understand that.

PRESI DI NG MEMBER KEESE: Thank you.

Okay. | think that's enough. |'msure you'l
have additional brilliant thoughts during dinner

and want to raise them again.

We'll break now and we're going to give
you an hour, so we'll cone back at 6:20. M ke,
you' |l have to be here to tell sonebody who shows
up at 6:00 that we will be reconvening.

So we'll start with public coment at

6: 20.
(Whereupon, at 5:23 p.m, the afternoon
sessi on was adj ourned, to reconvene at

6:20 p.m, this same evening.)
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EVENI NG SESSI ON
6:17 p.m
HEARI NG OFFI CER SHEAN: We had a request
prior to our break of M chelle Miurphy and Bob
Perkins, as well as Richard Nickelson, to speak
after we resuned. So, since you're all seated
toget her, why don't you draw the short straw and
cone on forward
MR. PERKINS: Intervenor Bob Perkins.
DR. REEDE: Excuse ne, nmay | check the
phone and see if anybody's on it?
HEARI NG OFFI CER SHEAN:  Sure.
MR, TOMASHEFSKY: |s there anybody on?
DR. REEDE: |s there anyone on the
tel ephone? Well, --

UNI DENTI FI ED SPEAKER: The tenth caller

Wi ns

(Laughter.)

HEARI NG OFFI CER SHEAN:  COkay.

UNI DENTI FI ED SPEAKER: Is it a live
line?

DR. REEDE: No. Nobody was on it. |
turned it off. You know, we're in a budget
squeeze right now, so --

HEARI NG OFFI CER SHEAN: All right. So
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nobody needs to be careful what they say. Okay.

MR. PERKINS: That's |ucky.

HEARI NG OFFI CER SHEAN: Yeah.

MR, PERKINS: | want to address a couple
of things --

HEARI NG OFFI CER SHEAN: \Why don't you,
just for the record --

PRESI DI NG MEMBER KEESE: For the record.

MR, PERKINS: Right. Bob Perkins,
I ntervenor.

I want to address a couple of things,
and first the stipulated conditions, which
appreci ate Chai rman Keese indicated sone
correction will be done about that. | want to
enphasi ze the inportance of that to the residents
and the cities involved, at least the City of
Manhatt an Beach

I'"'m not an expert on biologics or on
nost of the large issues in this case. But there
were a nunmber of residents and cities involved,
and we know nore about the inpact of dirt, dust,
noi se, debris on our lives while this thing is
being built and after it's built than anybody.

And we negotiated in good faith, and it

took a lot of effort and a ot of tine, and we
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cared a lot. And we were dammed if we were going
to give up on certain things, and we were willing
to give up on other things. And we would have
litigated. We were prepared to litigate unti
prom ses were nade to us that if we agreed to
stipul ated conditions, those conditions would be
in the record. And they would be part of the
conditions of construction. And they aren't
there.

So, ny feeling is hopefully that's a
clerical error having to do with having the wong
di sk and so on and all of that will get fixed. |
just want to be very clear that if sonething el se
is going on, you know, we are not going to accept
that. That's not acceptable.

PRESI DI NG MEMBER KEESE: Nothing else is
going on. W're going to get back to -- | think
everybody seens to be in agreenent, we're going to
do our utnost to get back there.

We do want you to take another | ook at
it, because we're going back to where we think we
shoul d have been, and --

MR. PERKINS: Right.

PRESI DI NG MEMBER KEESE: -- get back to

us.
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MR. PERKINS: And understandi ng that

clerical errors can happen, and it's even
i magi nabl e that there will be an error in the fix
of the error, it's happened to nme in ny life,
woul d urge that a scheduling arrangenment be nade
so that people get a chance, the City of Manhattan
Beach and the residents, in particular, is who I'm
concer ned about, but that everybody gets a chance
to | ook at what the Conm ssion actually thinks the
stipulated conditions are before it's too late to

fix themin this proceeding.

Having said that, | will trust to you
gentlenen's good will and sense of fair play that
you will get -- you'll either delay sending it off

to the full Conm ssion for decision, or you'l
speed up the process so that we do have a shot at
getting it right before we have to deal with sone
other way of trying to straighten it out.

HEARI NG OFFI CER SHEAN: And that's

correct.

MR, PERKINS: And then having said that
I"'mnot -- thank you very nuch, | appreciate
that -- having said that, | think Nick is likely

to bring up a couple that are particularly

sticking in his craw, and nmaybe Dr. Reede or
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someone m ght want to pay real close attention to
those and make sure that those are particularly
addr essed.

But 1'Il nove on to sonmething that |
don't know as much about, and that's the biol ogics
probl em ocean biologics problem It is clear
that if you build this plant there's sone good
stuff, you know, we're going to get sone energy,
which the state needs. And there's sonme bad
stuff; it's going to do some danmage to the ocean
envi ronnent .

Everybody knows the applicant is not
denying that nore fish will die when this plant is
runni ng than when it isn't. And, in fact, one
measure of that, and |I'm not practicing | aw t hese
days, either, so |I shouldn't ought to be citing
cases to you that |'ve read once, but there's a
decision just this nonth called Riverkeeper v.

U.S. Environnmental Protection Agency in the Second
Circuit Court of Appeals, decided February 3rd,
docket nunber 02-4005. | don't knowif it has a
Fd.2d kind of cite yet. But it has that one, you
can find it that way.

And if | understand that case correctly,

['ll enphasize that that's regul ations drafted by
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a Republican Administration, being reviewed by the
Second Circuit Court of Appeals which we all know
is not quite as |iberal about environmental issues
as the Ninth Circuit Court of Appeals.

And if | read it correctly it says
basically if this was a new plant it could not be
built because it would have to be, you can't do a
si ngl e-pass plant unless you can make it as safe
as one that isn't single-pass cooling. And
nobody's clai m ng that anybody's going to achieve
t hat kind of standard.

Now, having said that, | understand that
as the draft regulations are witten currently,
that this is not likely to be deened a new pl ant
because they're using the sanme pipes and sane
punmps that they've always used. So |I'm not saying
that's controlling authority for this case.

The, what do they call them phase two,
stage two, category two, whatever it is, plants
that are rebuilds and renpdel s of existing plants
have a different standard. But let's -- when
you' re discharging your duties what | want to
bring to your attention, and that standard isn't
really set because the brand new regul ati on just

came out, what, the 15th of this npbnth, and
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there's a review period for them And so they
aren't really the regul ations yet, as M. MKinsey
poi nted out. You know, we don't really know what
the letter of the law will be.

What | want to point out is if thisis a
plant -- in a way this is a new plant, regardless
of what the technical |aws say about definition of
a new plant. This is a plant that doesn't exist
today. There is no permt to operate the power
plant on the site that this new plant is going to
be constructed. There's a permt to operate the
punps. There's no reason to operate the punps
except to keep the fouling down at this point.
Because you can't operate the plant, and you
couldn't operate the plant for a year and a half.
So this is really a new plant and a new i npact.

But regardl ess of what the | aw says, it
really is new production of energy and associ ated
use of water going on in Santa Monica Bay. |1'm
not saying that the law controls, |'m saying you
got to think about the fact that if it were
treated as a new plant you couldn't build it at
all is the way | read that case.

And so in thinking about well, are we

doi ng enough under CEQA, are we doi ng enough under
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the Coastal Act, are we doi ng enough under the
Cl ean Water Act, all I'msaying is this thing' s
getting through by a hair, if at all, if it has to
be a new plant to get by the Clean Water Act at
all. And the reason for that is that we aren't
going to allow -- this country, Republican
Adm ni stration, Second Circuit Court of Appeals,
at least, are not going to allow people to do the
damage to the ocean environnent which this plant
necessarily does in the future.

This is what they may allow. There will
be a few nore that will slide in before the rules
will get too tough. But there's other ways to
generate energy. EPA knows that. EPA is not
hostile to energy, not in this Admnistration

And so it seens to nme in discharging
your duties you ought to do what you can to meke
the inpact fromthis plant, which is going to be
| arger than new plants for a foreseeable tinme to
come, to be no larger than it actually has to be.

That's all the comments | have. You
fol ks have received, | believe, our witten
comments, informal though they were.

HEARI NG OFFI CER SHEAN: Yes, we did.

PRESI DI NG MEMBER KEESE: Thank you.
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HEARI NG OFFI CER SHEAN: And as you
indicated in your witten comrents, you have
sonmething prior to March 1st, send that in.

MR. PERKINS: Thank you very much.

MS. MJURPHY: M chel | e Murphy,
Intervenor. | have a |lot of disjointed ideas and
["mnot sure how to pull themtogether. Sone of
it is about the process. |'ve stood here nmany
times over the last, is it only three years? It
seens |longer. And often, |I'mvery pleased tonight
we're here at 6:00, we can go honme and have
dinner. And you'll probably be able to fly out.

But usually we were held, as a public we
were held to five minutes at the end of a hearing.
And often people were packing up to get on the
pl anes to get out of here to go back to
Sacranmento. That's not the best way to hear what
the public has to say.

Substantively, fromthe begi nning of
three years ago or even earlier, | was saying
things like it's self-evident if you | ook at the
map over there, this power plant is built too
close to the water. This power plant neans there
is no beach access. It is illegal to walk from

our house in Manhattan Beach, the edge of the

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

213
beach, to beyond the power plant many tines in the
Wi nter because there's no way to wal k between here
and there. You have to go up to the highway, that
is to say Vista del Mar, to get across.

I've said that for the last three or
four years and no one -- | thought beach access
was an inportant issue, but apparently it isn't.

I want to say sonething about air
pollution. | knowit's all bought and paid for
with the credits, but this is going to give kids
asthma. It's going to, you know, shorten |lives of
people with lung diseases. This is what is going
to happen | know it's |egal because they bought
the energy credits fromplants that went out of
busi ness | ong ago and far away, and that's
considered to be all right. But | don't like it.

The main thing, though, is the only
i ssue that's sort of left alive is the killing of
the fish in the Bay. | just talked to soneone
recently, didn't know rmuch about this, asked what
was goi ng on here. And we discussed how nice it
is that there are dol phins in the Bay.

When ny husband was growing up in this
town there weren't. |t was probably pollution; it

was probably over-fishing by fishermen. It's
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possi bl e that your decision if it stands as it is
today m ght contribute to no dol phins in the
future. And that would be a real sad thing.
That's sonmething that's only recently come back to
this Bay, and it's sonmething we all enjoy.

I don't quite understand why there's no
study bei ng done about the effects of this. |
just sinply, | can't understand it. It was over
three years ago; |'msure it's been five or even
| onger years ago that applicant was planning on
com ng here and asking for a new power plant.

They had plenty of time to do a study. They have
pl enty of noney to do a study. You know,
obviously it's not the expense of a study. But

t hey never got around to doing it.

And now apparently the Energy Conmi ssion
is not going to ask themto do a study. Again,
don't understand the issue of time because there
is no energy crisis. That was a fake thing, we
know that. This plant is not working right now
and, you know, our air conditioners are working.

And it isn't a question of nopney. The
applicant has plenty of npbney to do the study.

Wy is it we're not doing it? The only reason |

can think of, | nean obvi ous reason, is because
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the answer is not sonething you want to hear. The
applicant wants to build a power plant and nmake
nmoney, but the Energy Commi ssion is supposed to
want to protect the people of California and the
environnent of California. So why they don't want
to answer that -- have that question answered is
bewi I dering to ne, and I -- it hasn't been
explained to me to nmy satisfaction, and | can't
believe that you can, frankly.

| guess that's all, thank you.

HEARI NG OFFI CER SHEAN: Thank you, Ms.

Mur phy.
PRESI DI NG MEMBER KEESE: Thank you.
MR, NICKELSON:. My nane is Richard

Ni ckel son; I'man Intervenor, and | live at the

north end of Manhattan Beach.

And, Conmi ssioner Keese and Officer
Shean, | appreciate the opportunity to stand here
for a mnute. And | would be remiss if | didn't
say | knew Dr. Reede when he was just Mster

(Laughter.)

MR, NICKELSON:. And I'mreally proud of
him you know. Congratul ati ons.

DR. REEDE: Thank you.

MR. NI CKELSON: | just have two sinple
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things. On your PWPD, your visual, page 186, Vis-
2, the first paragraph -- or the paragraph of Vis-
2 deals with planting the trees along the eastern
edge of the project.

Then | want you to refer back to page
178. You have a picture, and your staff did
rendering of what it would | ook |ike after the
tanks have been renobved, which was really
i mpressi ve.

And | don't know that in your PWPD, is
it intended that the applicant will do what has
been suggested, or is there going to be -- | know
we had tal ked at one tinme about bringing maybe
menbers of the conmunity together with the Cities
of El Segundo and Manhattan Beach to deci de what
that would | ook |ike.

And | don't understand, is this going --
because your PMPD, | think it states that nmaybe
Manhattan Beach and El Segundo will|l be involved,
but it doesn't deal with anyone from you know,
the residents that live in the area.

Is the picture on page 178 what you
expect fromthe applicant?

DR. REEDE: Could you hold on one

second, --
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MR. NI CKELSON:  Sure.

DR. REEDE: -- please, while | get to
t hat page. Because | know there was sone concern
expressed by staff as the pictures not matching
staff's final staff assessnent.

You said page 178 under viewer exposure?

MR. NI CKELSON: Yes, and it shows there
the three pictures where your |left hand is. And
the bottom picture shows the rendering of what it
woul d | ook like after the tanks have been renpved
and they woul d be planting trees behind the
Chevron Station along the eastern edge up to the
entrance of the property.

It shows, you know, it's a really
attractive rendering of what it could |Iook |ike.

DR. REEDE: So to nmake sure that I'm
clear in what you' re asking, you' re saying the
pictures in 178 do not reflect what staff --

MR. NI CKELSON: No. The third picture
down, the bottom picture shows a rendering of what
it would look like after the tanks have been
renoved and the trees have been planted al ong the
eastern edge from 45th Street down to the entrance
to the, you know, to the facility.

The bottom picture. Now, is that what
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you' re expecting? |Is that what you're inposing on
the applicant to do?

DR. REEDE: Well, --

MR, NI CKELSON:. WII| they do that, or
will it be sonething | ess than that, or --

DR. REEDE: Well, that's what the
Commi ttee has deened as desired.

MR. NI CKELSON:  Okay.

HEARI NG OFFI CER SHEAN. O perhaps --

DR. REEDE: And the conditions --

HEARI NG OFFI CER SHEAN: - -
representative is a better word.

MR. NI CKELSON: Yes, but what can we
expect if we can't expect that? | nmean you could
say well, that's desirable. But if the applicant
can conme back, you know, |ater and plants two
trees and said, hey, this is what you get. |Is
that what we get or --

HEARI NG OFFI CER SHEAN: Well, that's why
| used the word representative. | mean it may not
be tree for tree, but --

MR, NICKELSON: It's going to be nore
than --

HEARI NG OFFI CER SHEAN:. --representative

of what we have in nmnd in Vis-2.
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DR. REEDE: | m ght add that our
conpl i ance project manager will have the ultimte
review authority over the |andscaping plan, the
final |andscaping plan that the applicant will
actually submt.

| believe there's a condition where
representatives of the City of Manhattan Beach and
the City of EI Segundo will take input and provide
that input to the conpliance project nanager.

Now, what was di scussed during
evidentiary hearings was that the City of E
Segundo woul d have a planner and residents. The
City of Manhattan Beach woul d have one of their
staff planners and residents to come up with this
final |andscapi ng schene.

Now whet her those trees grow as fast as
advertised by the nursery |I can't call that.

But, --

MR. NI CKELSON: | under st and.

DR. REEDE: -- basically a concept was
to be arrived upon by residents, representatives
of the City of Manhattan Beach and the City of E
Segundo, in addition to staff planners from both
the Cities --

MR. NI CKELSON: Now, | |ike that, what
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you just said, resident representatives which
could be the --

DR. REEDE: Right, because that's what
was - -

MR. NI CKELSON: -- Murphy, Perkins,

Ni ckel son --

DR. REEDE: -- discussed during the
evi dentiary hearings when | believe --

MR. NI CKELSON: But it's not in the PWPD
t hat way.

MR. McKINSEY: Let ne -- 1'd like to
say, because | think I can respond exactly what
this condition says, and maybe what it doesn't
say, and M. Nickelson's point.

The second paragraph of Vis-2, the very
condition you're citing is the one that describes
the committee nmakeup. It doesn't say residents.

It says two voting nenbers fromthe City of
Manhattan Beach, neaning that the City of
Manhattan Beach is going to have the ability to
appoi nt those two nmenbers to the committee.

Along with two voting nenbers fromthe
City of EI Segundo. And two voting nmenbers, two
menbers that get one vote fromthe applicant. And

additionally there are advisory nunmbers in the
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form of the California Coastal Comm ssion and the
CPM

And then the final product of that
conmmittee, that input fromthe comittee, causes
the applicant to then submt a docunent to the CPM
at the Energy Comni ssion which the Coasta
Conmi ssion can then al so coment on again

And so the goal was to really nake sure
that the community input was incorporated in the
design. However, that definitely doesn't say
resident, per se. It says there will be two
voting nmenmbers fromthe City of Manhattan Beach
and it would be your City that woul d determn ne who
t hose nenbers are.

Then here's specifically what it doesn't
cite the picture of the photo. And what it says
specifically is regarding the line of sight that
you're describing, it's in the bottom paragraph on
page 186. It says, about half way down, beginning
with B, "tree and shrub plantings along Vista de
Mar to screen views of the structures while
preserving view corridors to the Bay."

And kind of prior to that it says,
"continuous tree canopies on eastern roadside

perimeter to enhance visual unity of the Vista de
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Mar corridor, conpatibility of the ESPR project
with its setting, and at |east partial |ong-term
screeni ng of upper portions of the HRSG "

So, A kind of describes nostly what's
going on at the north end of Vista del Mar
because it's tal king about the HRSGs. B talks a
little nore about generally what the screening
requi renents are

And that wa the | anguage that we had
agreed upon along with the |anguage in the
par agr aph above that we agreed upon at the | ast
m nute that was designed to allow those nenbers
that want to have an input on how to screen and
how much to screen to kind of conpete with,

t hi nk, a Coastal Conmi ssion and a few ot her
differing viewpoints that we don't want to totally
screen; we wanted to preserve view corridors.

So this |anguage was our goal of
creating a conmttee that allows nmore fina
deci sion on how to bal ance the need to screen
views with the ability to maintain view corridors
to the Bay, but try to screen parts of the plant.

But it doesn't require us to nmatch a
certain specific photo in the | anguage of the

condition. Clearly, though, however, that's
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partly what the conpliance project nmanager and the
committee has the ability to drive, is here were
t he photos we tal ked about, what we're striving to
acconplish

One of the reasons we didn't cite those
phot os were because of the ultimate decision about
how to make a deci si on between screening and
all owi ng views wasn't somet hing we wanted to hol d
ourselves to a particular photo. W wanted the
committee to be able to really sort that out and
work it out.

So, | mean, |'m answering your question
It doesn't say we will do that photo. What it
says is we'll have a process that will work this
way that will make sure that inputs can be figured
out. And ultimately it's going to put it in the
hands of the CPM The CPM gets to participate in
an advisory role on the conmttee. And then the
CPM gets the final, you've done a good job, and
certainly the CPMis going to incorporate in that
how wel | everybody's views are represented, and it
represents a good conprom se deci sion.

But it's definitely in the hands of the
CPMto finally decide how well that obligation to

screen but al so preserve the view corridors is
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left.

MR. NI CKELSON: Okay. No, | distinctly
recall what Dr. Reede said, though, that when we
finished this the last tinme that we were together
you know, residents were an integral part of that.
Not just the two people like you' re tal king about
ri ght now, you know, the two representatives from
El Segundo and from Manhattan Beach

You know, at that last neeting it was
di scussed, you know, that residents -- there was
an invol vement of residents.

Dr. Reede said that, and that's exactly
what | remenber. Now, --

MR. McKINSEY: | |ooked at the
transcript about this. | know what we did say was
I think the City of Manhattan Beach -- Laurie's
not still here, but | think, for instance, they
i ndicated that they would certainly want to sel ect
at | east one nmenmber would want to be sonebody up
there with a stake in the outcone. They would be
bound to that; it's certainly going to be up to
the City Council probably to decide who will be
those nenbers. O however the City of Manhattan
Beach wants to allocate that responsibility down.

And so there's an opportunity for a
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resident to be a nenber, but this definitely
mat ches what we agreed upon and what our
transcript said.

And so, | nmean it may be that either,
you know, you may have ni sunderstood the words,
or, you know, there m ght have been a reference to
resident, but | can definitely tell you what we
agreed upon was this |anguage.

The question is whether you're really
happy with that or not.

MR, NI CKELSON: Well, | was happy with
what Dr. Reede said because that was the way that
| recall it being stated. 1t's not what you're
sayi ng, John.

Now, the other thing |I'msaying is, you
know, it's in this -- I'"mone of the residents
that's going to have to | ook down on the tank
farm And brings up the second question that |
had, and that was with regard to Land-8. And it's
not in the PWPD, but it said, you know, that we
had cone to an agreenent.

And, Dr. Reede, I'mgoing to just quote
sonmet hing that was an email fromyou, and this is
dated back in December 20, 2002. Let's see, "the

| and use changed suggested by M. Nickel son was
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nore appropriately attached to Land-8 which
di scussed the tank farmrather than Land-6 which
tal ks about the sewers.

And that has to do with after the
conpl etion and the tanks have been renoved, and
that's been bl acktopped over, the tank farm That
that woul dn't be used for a junk yard, you know,

li ke we have if you go to the Scattergood. And if
you | ook at the back of the Scattergood where they
have all of their trash, their pipes and
everything else. They just use that.

It was an agreenent that this would not
be allowed. You and M. Cabe agreed that, John
that that woul d never be used as a dunping area or
a storage area. It would be a |l aydown area when
work had to be done. And other than that, only a
parking | ot.

Now, that was to be added to Land-8.

And | don't see anything in that ties to that in
Land-8, or even refers to the tank farm you know,
in this final PMPD

MR. McKINSEY: The reason why is because
t he nunbers changed because we del eted two | and
conditions. Land-6, second paragraph says,

"following site remediation, the tank farm area
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shall be paved and | andscaped i n accordance with
the | andscape plan subnmtted and approved pursuant
to condition of certification Vis-2. The tank
farmuses will be restricted to parking in the
desi gnat ed parking areas, and inproved uses in the
paved area south of the designated parking areas.
Approved uses include tenporary equi pment staging
and overfl ow parking. The paved areas shall not
be used for pernmanent storage of vehicles,
equi pnrent or materials."”

MR. NI CKELSON: Thank you. \Where was
t hat, John?

MR. McKINSEY: That's Land-6.

MR, NI CKELSON: Land-6, thank you.

MR. McKINSEY: The nunber changed.

MR. NI CKELSON: Okay. That's it. Dr.
Reede, do you have anything to add to that, or --

DR. REEDE: No.

(Laughter.)

MR. NI CKELSON: Coward.

(Laughter.)

MR, NI CKELSON: Thank you.

HEARI NG OFFI CER SHEAN: Al l right, thank
you, M. Nickel son.

Is there anyone else who's in the
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audi ence who would |like to nmake sone public
coment ?

Anything fromany party before we
concl ude the hearing?

MR. McKINSEY: No, we're done.

HEARI NG OFFI CER SHEAN: You're done, al
right.

| think it's fair to say the Committee
has a lot to chewon. | think in sone respects
the questions that we've asked are points that
have been raised, have raised additiona
guesti ons.

So what we're going to do is go back to
Sacranento; we're going to review the transcript.
We're going to wait for any additional comments.
And then figure out where to go fromthere.

I think all the parties have nmade a
sincere effort to address the | egal and factua
i ssues that are before us. | know the Committee
has, this is one of those Sol onbnesque type
situations because it appears at the outset that
you're going to have to fall on one side of the
fence or the other. And | appreciate the staff
attenpting to make something that's a little nore

close to the middl e ground.
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But | think it's just fair to say that
there's a lot for the Conmittee to work on, and we
intend to deliberate it fully. W may conme back
to you with either additional questions of a
factual nature, or ask you to find sonething in
the record, or questions of a legal nature. So
that's about where we are. And we'll just let you
know, as we know, how we're going to progress.

So, if there's nothing further we'd I|ike
to thank you for your attendance. And we are
adj our ned.

(Whereupon, at 6:46 p.m, the hearing

was adj ourned.)

--000- -
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